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Asmay be recalled,the consultationpaper issuedby the EBAon Ψ{ƻǳƴŘ
RemunerationtƻƭƛŎƛŜǎΩ(CP 2015/3) closed on 4 June 2015 ςsee
RegulatoryRoundup65 for a summary.

After due considerationof responsesto the consultation, the EBAhas
publishedits final Guidelineson soundremunerationpoliciesunder CRD
IV(EBA/GL/2015/22).

Chapter6, page112, includesa summaryof responsesto the consultation
that were receivedtogether with the 9.!Ωǎanalysisand, where relevant,
detailsof amendmentsto the originalproposal.

Of the 127 responsesreceived,it probablywill not comeasa surpriseto
learnthat most respondentsdid not agreewith the changein approachto
the conceptof proportionality from the previousremunerationGuidelines
issuedby CEBS,the 9.!Ωǎpredecessor,on 10 December2010. The EBA
consultationpaperwasof the view (which,to be fair, wasa view that was
subsequentlyconfirmed by the EuropeanCommission)that, whilst the
provisionsof the Directiveon remunerationshould be proportionate to
e.g. the sizeof the firm or (lackof) complexity,the CRD4 frameworkdid
not permit any exemptions or waivers to the application of the
remunerationprinciples.

With suchinterest in this area,the EBAhassubmitted its opinion on the
application of the principle of proportionality to the European
Commissionin parallelwith the publicationof the Guidelines.

Interestingly the opinion informs us that 21 Member States have
implemented waivers in line with CEBSGuidelines for e.g. small
institutions ςwaiver of the requirements to defer part of the variable
remunerationandfor the paymentof part of the variableremunerationin
instrumentsare mentioned. AΨŦŜǿMember{ǘŀǘŜǎΩare alsoreported to
havewaivedthe 100%variable/fixedratio cap(CRDArticle 94(1)(g)). Not
unnaturally, the EBA is concerned to establish a more harmonised
approachto the remunerationrequirementsacrossMemberStatesaswell
asprovidinglegalclarification on the applicationof thoserequirementsin
accordancewith the proportionality principle under CRDIV (asopposed
to the CEBSGuidelines).

CRD IV: Remuneration and Proportionality

Useful Links:

EBA: Final Guidelines

EBA: Opinion on 
Proportionality

Regulatory Roundup 65

2013/36

https://www.eba.europa.eu/documents/10180/1314839/EBA-GL-2015-22+Guidelines+on+Sound+Remuneration+Policies.pdf
https://www.eba.europa.eu/documents/10180/983359/EBA-Op-2015-25+Opinion+on+the+Application+of+Proportionality.pdf
http://www.complyport.com/wp-content/uploads/2015/09/Webround_65.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:176:0338:0436:En:PDF
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It is the9.!Ωǎview that this harmonisedapproachshouldtake the form of
legislativeamendmentsto the CRD(2013/ 36) to:

Á excludecertainsmall,non-complexinstitutions from the requirements
to apply the remunerationprinciplesregardingdeferral and payment
in instrumentsfor variableremuneration;

Á limit the scopeof those principalsas regardsstaff who receive low
amountsof variableremuneration,includingin largeinstitutions; and

Á allowlistedinstitutionsto useshare-linkedinstruments.

AnnexI of the opiniondocumentsetsout the draftingproposals,including
the all-important changesto Article94 whichwill addressthe issuesin the
three bullet pointsabove. Note that the proposedremovalof the wording
άŀƴŘto theŜȄǘŜƴǘέ(the interpretation of whichwas,no doubt, the source
of the differing approachesby Member Statesasmentionedabove)from
Article92 removesanydoubt about the needfor all institutionsto comply
with all the remuneration principles, subject only to exemptions
specificallysetout in the Directive.

A statement issuedby the FCAadvisesά!ǎwith all ESAguidelines,there
are implementationprocessesfor competentauthoritiesto which we will
respondin duecourse. TheFCA,in conjunctionwith the PRAandHMT,will
review the changesproposedby the Guidelinesand their applicationto
the UKmarket,andwill consulton anynecessarychangesto our domestic
rulesandƎǳƛŘŀƴŎŜέ.

Note that the guidelineswill apply from 1 January2017and the ruleswill
first apply to the 2017performanceyearςfirms will not need to change
their existingpaypracticesfor the 2016performanceyear.

The CEBSGuidelineson remunerationpoliciesand practicesreferenced
abovewill be repealedwith effect from 31December2016.

CRD IV: Remuneration and Proportionality

(continued)
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LastOctoberHM Treasuryissueda policystatementin whichit advised:

Á that the Governmentconsideredit appropriate to extend the Senior
ManagersRegime(SMR)and the Certification RegimeόΨ/wΩύto all
financialfirmsόΨŘǳǊƛƴƎ2018Ωύand

Á replacementof theΨpresumptionof responsibilityΩfor seniormanagers
with aΨŘǳǘȅofǊŜǎǇƻƴǎƛōƛƭƛǘȅΩi.e. the burdenwill be uponthe regulators
to prove that a seniormanagerhasfailed to take reasonablestepsto
preventregulatorybreachesin their areaof responsibility.

PleaseseeRegulatoryRoundup69for further details.

As a reminder, until 2018 the SMRwill only be applicableto a ΨǊŜƭŜǾŀƴǘ
authorisedǇŜǊǎƻƴΩwhichisbasicallyeither:

Á a firm with permissionto acceptdepositsor

Á an investment firm that has permissionfor dealingin investmentsas
principal and, when carried on by it, that activity is a PRA-regulated
activity.

Given that the SMR comes into force this coming 7 March, the
amendmentto the conceptof the ΨǇǊŜǎǳƳǇǘƛƻƴof ǊŜǎǇƻƴǎƛōƛƭƛǘȅΩ(andthe
associatedobligation to notify the regulator if any relevant person has
failedto complywith anyconductrules)will requiresomechangesto both
the Handbook and relevant forms. With this in mind, the FCAhas
published CP16/1 ά/ƻƴǎŜǉǳŜƴǘƛŀƭchanges to the Senior Managers
wŜƎƛƳŜέ.

Appendix1 of CP16/1 containsthe revisedHandbooktext and forms. The
changesare also set in a handy tabular format in 2.4 (page 7) of the
consultation.

Theconsultationperiodends5 February.

Senior Managers Regime

Useful links:

Regulatory Roundup 69

CP16/1

http://www.complyport.com/wp-content/uploads/2015/11/Regulatory-Roundup-69.pdf
http://www.fca.org.uk/static/documents/consultation-papers/cp16-01.pdf
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UnderArticle25(1) of MiFID2 (2014/65) firmswill be requiredto ensure(and
to demonstrate to competent authorities on request) that personsgiving
investment advice or information about financial instruments, investment
servicesor ancillary servicesto clients on behalf of the investment firm
possessthe required necessaryknowledge and competence. ESMAwas
taskedwith developingguidelinesspecifyingcriteria for the assessmentof
knowledge and competence required ςsee RegulatoryRoundup 64 for
further details.

ESMApublishedits final report on the guidelinesjust before Christmas,so
comfortably meeting the 3 January2016 deadline imposed under Article
25(9).

The guidelinesdefine ΨƪƴƻǿƭŜŘƎŜand ŎƻƳǇŜǘŜƴŎŜΩas having acquiredan
Ψappropriate qualificationΩand Ψappropriate experienceΩςboth terms are
alsodefinedwithin the guidelines,albeit that it will be left to the competent
authoritiesof Member Statesto set and determinethe specificΨŀǇǇǊƻǇǊƛŀǘŜ
ǉǳŀƭƛŦƛŎŀǘƛƻƴǎΩand to publish information on the period of time required to
gainΨŀǇǇǊƻǇǊƛŀǘŜŜȄǇŜǊƛŜƴŎŜΩaswell as the maximumperiod of time that a
staff member can work under supervision(guideline4 imposesa minimum
periodof sixmonths for the former anda maximumperiodof 4 yearsfor the
latter, although a shorter period can be determined by the competent
authority).

Theactualguidelinesare buried within the final report but canbe found in
AnnexVI(page32onwards).

Althoughthe guidelineswill, of course,be applicableto MiFIDfirms, they will
alsobe applicableto UCITSManagementCompaniesandto (external)AIFMs
that are undertakingthe additionalactivitiespermitted under Article 6(3) of
the UCITSDirectiveor Article 6(4) of the AIFMD. The guidelineswill also
apply to credit institutions when providinginvestmentservices(by virtue of
Article 1(3)(b)) and to both investment firms and credit institutions when
sellingor advisingclients in relation to structured deposits. Although the
latter doesnot fall within the definition of a ΨŦƛƴŀƴŎƛŀƭƛƴǎǘǊǳƳŜƴǘΩthe effect
of Article 1(4)(b) is to draw such products within the ΨƪƴƻǿƭŜŘƎŜand
ŎƻƳǇŜǘŜƴŎŜΩrequirements.

Knowledge & Competence 

Useful links:

Regulatory Roundup 64

Regulatory Roundup 70

ESMA: Knowledge and 
Competence

2014/65

http://www.complyport.com/wp-content/uploads/2015/09/Webround_64.pdf
http://www.complyport.com/wp-content/uploads/2015/11/Regulatory-Roundup-70.pdf
https://www.esma.europa.eu/sites/default/files/library/2015-1886_-_final_report_on_guidelines_for_the_assessment_of_knowledge_and_competence.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0065&from=BG
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Theguidelinescomeinto effect on 3 January2017which,of course,is the
date that MiFID 2 applies (although note that this latter date may be
subjectto changeςseeΨaƛCL52²ƻōōƭŜΩin RegulatoryRoundup70).

Knowledge & Competence (continued)
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Adviceis complex. Considertwo financially identical individualsliving in
the samestreet with the samejob, mortgageand commitments. Taking
the bare facts,the robot adviserwill reachthe sameconclusionfor both.
But throw in attitudes, opinions,genderand experiencesand the advice
outcomescansuddenlybecomeverydifferent.

Robotsjumpon attitude to riskwhichin relativetermsissimpleto capture
with a psychometricquestionnaire,but what of other attitudes?Attitudes
to paying tax (or not), to charges and the perceived value of guru
investment managers, types of savings vehicles, restrictions and
commitments, these will all be important when making a
recommendation. Opinionson socialand ethical issues,and those arising
from learnedexperiencewill all point to potentiallydifferent conclusions.

Overlaythe fact that, for individuals,some attitudes and beliefs trump
othersandit becomesclearthat the challengefor the robo programmeris
enormous. Marrying this with a requirement to work within a regulatory
rulebookaddsto the challenge. Theresponsesofar hasbeen,not to build
an all-singingbionic adviserόƛǘΩǎtoo big a job), but rather άǊŜǎǘǊƛŎǘŜŘέ
parts. Armsandlegsrather thana brain.

Anarm might be a discretionaryportfolio reflectinga particularattitude to
riskandterm. Simpleto build andmaintain,it is relativelyeasyto work out
whether or not a specificobjective is achievableand the probability of
achievingit. Somemay argue that this is simply replicatinga traditional
managedfund, albeit with a little more transparencyanda different setof
tax consequences. Nowthe customerdoesthe selectiontakingthe adviser
out of the loop.

A leg might be a quotation enginecomparingnon-complexproductssuch
as term assurance. Here the movingparts are simple but understanding
affordability and the levelsand typesof cover,while balancingthesewith
other needs,adds a layer of complexity that is not, so far, seen in the
robotsavailable.

Robo Advisers Present a New Set of 

Risks
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Thedangerof usingseparatemini robotsrather than a joined-up machine,
is that usersaddressoneneedin isolationto others. Investrather than pay
down debt. Perhapsbuy a product that ƛǎƴΩǘneeded. TheFinancialAdvice
Market ReviewόάC!awέύrecognisesthe needto broadenaccessto advice.
Roboadvisersare a potential solution but while they remain fragmented
parts of the advice process,they present a different set of risks. For
customerswho understandand know what they want, with cashsitting
around,the robo investoris a potential option. But theseare preciselythe
peoplealreadycateredfor andnot the objectof the FAMR.

For those who haveworked hard and done the right thing, with modest
savings,cashingin pensionsor sellingexistingassetswhich may be fit for
purpose, the robo adviserpresentsa potential mis-buying opportunity.
Gettingthe disclosureright in a world wherepeopleclickάŀŎŎŜǇǘέwithout
readingthe terms will be as important as programingthe adviceengine
itself. It has the potential to becomea turning point in future Financial
OmbudsmanServicecases.

Robo Advisers Present a New Set of 

Risks (continued)
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Aswe know, the new market abuseregimederivingfrom Market Abuse
Regulation 596/2014 (EU MAR) will apply from 3 July 2016 ςsee
RegulatoryRoundup70 for further details.

The EuropeanCommissionhas published a DelegatedRegulation (and
accompanyingAnnexes),which it is empoweredto do so under EUMAR,
addressingvariousmattersincluding:

Á extending the exemption to certain public bodies etc. from certain
obligationsandprohibitions;

Á indicatorsof market manipulation;

Á thresholdsfor the disclosureby emissionallowancemarketparticipants
of insideinformation;

Á the competent authority for the notification of delays of public
disclosureof insideinformation;

Á the circumstancesunder which trading during a closedperiod may be
permitted; and

Á types of transactions triggering the duty to notify ƳŀƴŀƎŜǊǎΩ
transactions.

Market Abuse: Delegated Regulation

Useful links:

Regulatory Roundup 70

596/2014

Delegated Regulation

Delegated Regulation: 
Annexes

http://www.complyport.com/wp-content/uploads/2015/11/Regulatory-Roundup-70.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014R0596&from=EN
https://ec.europa.eu/transparency/regdoc/rep/3/2015/EN/3-2015-8943-EN-F1-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2015/EN/3-2015-8943-EN-F1-1-ANNEX-1.PDF
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Therehaslong beena recognitionwithin the industry that the prudential
requirementsof investment firms arisingout of the CRDIV framework
were first and foremost designedfor credit institutions, with investment
firms ςparticularly those that do not hold client money or assetsand
neither dealon own accountnor place/underwritefinancialinstruments-
beingsubjectto variouscarve-outs. Theone that wasof most benefit to
UKinvestmentfirms was,of course,Article 95(2)(third paragraph)of the
CapitalRequirementsRegulationόά/wwέύwhich allowed certain firms to
remainunder the (amended)BIPRUregimerather than becomingsubject
to IFPRU.

Various Articles under the CRRrequired the EuropeanCommissionto
report to the EuropeanParliamentandthe Council,by 31 December2015,
the appropriatenessof variouselementsof CRDIVto investmentfirms.

The EBA has published its report in response to the European
/ƻƳƳƛǎǎƛƻƴΩǎcall for adviceon the suitability of certain aspectsof the
prudential regime for investment firms. Although the report is badged
EBA,it waspreparedin full consultationwith ESMA.

Thefirst recommendationis for a new categorisationof investmentfirms
whichdistinguishesbetweensystemicandΨōŀƴƪ-ƭƛƪŜΩinvestmentfirms (to
which the full CRDIV framework will apply) and those which are non-
systemic for which there would be a more limited set of prudential
requirements. Within the latter there would recognition of small, non-
interconnected firms for which a regime based largely on a fixed
overheadsrequirementand simplifiedreporting shouldbe adequate. The
report identifies 11 categoriesof MiFIDinvestmentfirms within the CRD
IV framework e.g. a category 2 firm would be referred to in the FCA
Handbookas an ΨŜȄŜƳǇǘ/!5Ω; a category 8 firm would equate to a
ΨόLCtw¦ύlimited activityŦƛǊƳΩetc.ςseeTable2 (page15).

Thesecondrecommendationis to developsucha prudential regimeand
the EBAadvisesthat it άǎǘŀƴŘǎready to ŎƻƳǇƭŜǘŜέthe necessarydata
collection in order to calibrate this new regime and produce a second,
morein-depthreport.

EBA: Report on Investment Firms and Prudential 

Requirements 

Useful links:

ESMA Report on 
Investment Firms

Capital Requirements 
Regulation

https://www.esma.europa.eu/sites/default/files/library/eba-op-2015-20_report_on_investment_firms.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013R0575&from=EN
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Thereport alsoincludesa third recommendation, althoughthis isdirected
at commodity trading firms that currently benefit from an exemptionto
the large exposureprovisions(Article 493) and own funds provisions
(Article 498). Theseexemptions apply until 31 December2017; it is
recommendedthat this be extendeduntil 31 December2020 to allow for
the developmentof the proposednewprudentialregime.

Section2.4 exploresboth the differing interpretation of MiFID services
acrossthe EUandwhat isdescribedasthe inadequacyof risksensitivityin
the current framework. Onewell known exampleof this is the activity of
placingwithout a firm commitmentbasis. Despitethe limited prudential
risk involved in this activity (the report refers to the activity as a ΨǎŀƭŜǎΩ
function), such a firm is still subject to the full ϵ730k initial capital
requirementςthe viewexpressedin the paperis that there areonlyminor
differencesbetween this activity and that of transmitting orders which
commandsa muchlower initial capitalrequirement.

TheAnnexto the report includesvariousdata relating to the distribution
of servicesthroughout the EU. LǘΩǎprobablynot a surpriseto learn that
the majority of MiFID investment firms (51%) reside in the UK. The
numbers include AIFMs/UCITSManagement Companies undertaking
MiFIDbusiness,anareaof activitywhereFranceleadsthe way.

EBA: Report on Investment Firms and Prudential 

Requirements (continued)
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UnderMiFIDII, Article 24(11), when an investmentserviceis offered with
another serviceor product aspart of a packageor asa condition for the
sameagreement,the investment firm concernedmust inform the client
whether it is possibleto buy the componentsseparatelyand shouldalso
provide evidence of the relative costs and charges of each
component. Wherethe risksarisingfrom the combinedpackageare likely
to be different to whenthey arepurchasedseparatelythen, wherea retail
client isconcerned,anadequatedescriptionmustbeprovided.

ESMA,in cooperation with EIOPAand EBA,(the EuropeanSupervisory
Authorities όά9{!ǎέύύwere charged with developing guidelines by 3
January2016 for the assessmentand supervisionof such cross-selling
practices(asdefinedin Article4(42)). Althoughthe intention wasto issue
joint guidelines covering all cross-selling practices taking place in the
banking,insuranceand securitiessectors,for what is describedasΨƭŜƎŀƭ
ŎƻƴŎŜǊƴǎΩthe ESAsdecidednot to issuesuchjoint guidelinesand instead
agreedthat ESMAshouldissueESMA-only guidelinesin order to meet the
abovedeadline.

The 10 guidelinescan be found in Annex5. Someof the guidelinesare
accompaniedby ΨƛƭƭǳǎǘǊŀǘƛǾŜŜȄŀƳǇƭŜǎΩranging from font sizesto sales
incentivesvianot relyingon generalreferencesto TermsandConditionsto
alert or disclosekeynon-priceinformationto clients.

Annex6 providesexamplesof detrimentalcross-sellingpractices.

Strictlyspeakingthe guidelines,whichwill applyfrom 3 January2017, are
addressedto national regulatorssupervisingimpactedfirms, rather than
to the individualfirms themselves,with a view to establishinga coherent
and effective supervisory approach and so contributing to the
enhancementof investorprotection acrossMember States. Asis usualin
thesecases,eachcompetentauthority is requiredto notify ESMAwhether
they complyor intend to comply(or providereasonsfor non-compliance)
within two monthsof the publicationof the translatedversionsby ESMA.

Guidelines on Cross-Selling 

Useful links:

ESMA: Guidelines on 
cross-selling

https://www.esma.europa.eu/sites/default/files/library/2015-1861_final_report_-_guidelines_on_cross-selling_practices.pdf
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Last July ESMA provided its advice and opinion to the European
Parliament,the Councilandthe Commissionon:

Á the extensionof the passportregimeto non-EEAAIFMs; and

Á the marketingof non-EEAAIFsby EEAAIFMs.

At that time it waspositive asto the extensionof the passportregimefor
Guernsey, Jerseyand Switzerland, with a delay in the decisionin respect
of Hong Kong, Singaporeand the US - see RegulatoryRoundup66 for
further information.

A follow-up article in RegulatoryRoundup69 advisedthat a secondround
of non-EEA country assessmentswere to take place (with no firm
commencementdate)in respectof:

Á CaymanIslands

Á Isleof Man

Á Bermuda

Á Australia

Á Canada

Á Japan

ESMAhas recently published the letter it received from the European
Commissionin respectof its advice.

In the letter the Commissionadvisesthat a decisionwill be taken with
regard to the extensionof the AIFMDpassportto managersand funds
establishedin third countriesάǿƘŜƴa sufficientnumberof countrieshave
been appropriatelyŀǎǎŜǎǎŜŘέ. Whilst at first sight this may seemrather
nebulous, the letter then goes on to invite ESMAto complete the
assessmentof the sixcountriesaboveand HongKong,Singaporeand the
USby 30 June2016. Elsewhere. ESMAis invited to providea preliminary
assessmentof the expectedinflow of funds by type and sizeinto the EU
from relevant third countries in order to better assessany potential
marketdisruptionandcompetitioneffectsof grantingthe passport.

AIFMD: Passport Extension Update

Useful Links:

Regulatory Roundup 66

Regulatory Roundup 69

EC Letter

http://www.complyport.com/wp-content/uploads/2015/09/Webround_66.pdf
http://www.complyport.com/wp-content/uploads/2015/11/Regulatory-Roundup-69.pdf
https://www.esma.europa.eu/sites/default/files/library/eu_commission_letter_aifmd_passport.pdf
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Sincethe FCAassumedresponsibility for the regulation of loan-based
crowdfunding in April 2014, an ƛƴǾŜǎǘƻǊΩǎmoney, subject to certain
transitionalprovisions,heldby a platform (P2Pagreements)ςboth for the
purposesof lendingout to borrowersand repaymentsfrom borrowersto
be providedbackto clients- is afforded the protection of CASS7 όΨŎƭƛŜƴǘ
moneyǊǳƭŜǎΩύ.

The recently published FCA Consultation Paper CP16/4 όΨ[ƻŀƴ-based
crowdfundingplatformsandsegregationof clientƳƻƴŜȅΩύinformsusthat
some firms considerthis burdensomeas firms in the P2P industry have
generallynot developedsystemsthat distinguishbetween monies held
under P2P agreements(CASSprotection) and that held under businessto
businessagreementsόΨ.2.ΩfallsoutsideCASS). Suchcominglingof fundsis
not compliant with CASSand on insolvencywould result in consumer
detriment giventhe costsand time that would be involvedin ΨǳƴǿƛƴŘƛƴƎΩ
suchmonies.

The Consultation Paper proposes allowing firms that hold money in
relation to both P2P and B2B agreementsto elect to hold all ƭŜƴŘŜǊǎΩ
monies together without breachingCASS. This would mean that B2B
monies will need to be held as client money under CASS7 ςthe
professionalclient opt-out for non-MiFIDbusiness(CASS7.10.10) will not
be available. Firmsproposingto makesuchanelectionwill haveto inform
the FCAat leastone month beforeholdingB2Bmoniesin accordancewith
CASS7. In addition, electingfirms must alsoinform their P2P customers
(with at leastoneƳƻƴǘƘΩǎnotice)of their intention.

Althoughmost of the proposedrule changeswill, of course,be to CASS7,
SYSC4.1.8Ewill be amendedto extendthe prohibition on firms takingon
full ownershipof lendermoniesundertitle transfer.

Thedraft Handbookchangescanbe found in Appendix1 of CP16/4.

Theconsultationperiodcloses11February2016.

Client Money �±Loan-Based Crowdfunding

Useful Links:

CP16/4


