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As we know, Article 4 of EMIRimposesa clearingobligation on all OTC
contracts which fulfil the conditions therein. However it is incumbent
upon ESMAto determine which classesof OTCderivatives should be
subjectto the clearingobligation.

LastDecembera DelegatedRegulationcameinto forcesettingout the first
four classesof contractswhich would be subjectto mandatoryclearingς
seeRegulatoryRoundup71 for further details.

A EuropeanCommissionpressreleaseadvisesthat a secondtranche of
OTCderivativeshave been nominated for mandatory clearingfollowing
the releaseof a further DelegatedRegulation,the Annexto whichliststhe
specificclasses(EuropeanuntranchedIndexCreditDefaultSwaps).

The Delegated Regulation still has to be reviewed by the European
Parliamentandthe EuropeanCouncilafter whichthe Regulationwill enter
into force 20 daysafter its publication in the Official Journal. As such,
there are no precisedatesat the moment for when clearingwill become
obligatorybut hopefullythe followingwill assistfirms in their planning.

Oncethe Regulationis in force the clearingobligation will take effect at
various times dependingupon how a counterparty- as defined in EMIR
Article2(8) and(9)ςiscategorisedasfollows:

Á Category1 comprisesclearingmembersfor at leastone of the classes
of OTCsubjectto clearing.

Á Category2 comprisesfinancialcounterparties(andAIFswhich are not
financialcounterparties)whicharenot membersandwhichbelongto a
group whose aggregate month-end average of outstanding gross
notional amount of non-centrally cleared derivatives for January,
FebruaryandMarch2016isaboveϵ8bn.

EMIR Mandatory Clearing: Credit Default 

Swaps

Useful Links:

Regulatory Roundup 71

EMIR (648/2012)

Delegated Regulation

Annex

Press Release

Of Relevance to:

Those entities subject to EMIR

http://www.complyport.com/wp-content/uploads/2015/12/Regulatory-Roundup-71.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32012R0648&from=EN
http://ec.europa.eu/finance/financial-markets/docs/derivatives/160301-delegated-act_en.pdf
http://ec.europa.eu/finance/financial-markets/docs/derivatives/160301-annex_en.pdf
http://europa.eu/rapid/press-release_IP-16-463_en.htm?locale=en


3

Á Category3 comprisesfinancialcounterparties(andAIFswhich are not
financialcounterparties)which do not belongwithin either Category1
or Category2.

Á Category4 comprisesnon-financialcounterpartiesnot includedin the
other categories.

Oncea counterpartyhasbeen categorisedin accordancewith the above
then the clearingobligationtakeseffect on:

Á Category1: 9 monthsafter the Regulationentersinto force.

Á Category2: 15monthsafter the Regulationentersinto force.

Á Category3: 21monthsafter the Regulationentersinto force.

Á Category4: 3 yearsafter the Regulationentersinto force.

Where a contract is concludedbetween two counterpartiesincluded in
different categoriesthen the clearingobligationwill take effect from the
later date.

Please see Article 3(2) of the Delegated Regulation for when one
counterpartyisestablishedin a third country.

A frontloading requirement i.e. wherecontractswill be subjectto clearing
before the date the clearingobligation takes effect (asper EMIRArticle
4(1)(b)(ii)) will only apply to Category1 and Category2 counterparties
(andwill applyto contractsenteredinto or novatedbeforethe date that is
five monthsafter the DelegatedRegulationcomesinto force)ςseeArticle
4 of the DelegatedRegulationfor the relevantmaturities.

EMIR Mandatory Clearing: Credit Default 

Swaps (continued)
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The EuropeanBanking!ǳǘƘƻǊƛǘȅΩǎGuidelineson sound remuneration
policieswere publishedon 21 Decemberlast. The Guidelineswill apply
from 1 January2017 and as such the current CEBSGuidelineswill be
repealedwith effect from 31 December2016ςseeRegulatoryRoundup
72.

The EBAGuidelinesare addressedto both institutions and competent
authorities,with the latter beingrequiredto report to the EBAon whether
theywill complywith the Guidelines.

TheFCAandPRAhaveissueda joint statementto the effect that they will
complywith all aspectsof the EBAGuidelinesexceptthoserelatingto the
ΨbonuscapΩ.

The bonus cap is the expressiongiven to Article 94(1)(g) of the Capital
Requirements Directive (2013/36) which requires that the variable
componentof aǇŜǊǎƻƴΩǎremuneration(the FCAHandbookrefers to such
personsasΨwŜƳǳƴŜǊŀǘƛƻƴCodeǎǘŀŦŦΩύshallnot exceed100%of the fixed
componentof the total remunerationfor that person(the figure can be
increasedto 200% subject to ǎƘŀǊŜƘƻƭŘŜǊǎΩapproval)ςsee Regulatory
Roundup70 for further information.

Aswasmentionedin RegulatoryRoundup70, the view of the EBAis that
while it is appropriate to apply proportionality to the remuneration
principleswithin CRDIV, the conceptof ΨǇǊƻǇƻǊǘƛƻƴŀƭƛǘȅΩdid not permit
anyexemptionsor waiversfrom thoseprinciples.

TheFCAandPRAdo not agreewith this interpretation andareof the view
that ΨǇǊƻǇƻǊǘƛƻƴŀƭƛǘȅΩmay well include not applying a remuneration
principlein its entirety.

Remuneration: Bonus Cap

Useful Links:

Regulatory Roundup 70

Regulatory Roundup 72

EBA Guidelines: 
Remuneration

FCA & PRA Statement

FCA: Guidance on 
Proportionality under 
IFPRU

Of Relevance to:

CƛǊƳǎ ǎǳōƧŜŎǘ ǘƻ /w5 L± όΨLCtw¦ LƴǾŜǎǘƳŜƴǘ CƛǊƳǎΩύ

http://www.complyport.com/wp-content/uploads/2015/11/Regulatory-Roundup-70.pdf
http://www.complyport.com/wp-content/uploads/2016/02/Regulatory-Roundup-72.pdf
https://www.eba.europa.eu/documents/10180/1314839/EBA-GL-2015-22+Guidelines+on+Sound+Remuneration+Policies.pdf
http://www.fca.org.uk/news/sound-remuneration-policies-statement
http://www.fca.org.uk/static/documents/finalised-guidance/guidance-on-proportionality-ifpru-firms-sysc-19a.pdf
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TheFCAand PRArequire all largeand systemicallyimportant IFPRUfirms
to continueto apply the bonuscap,and will retain the current approach
of requiringsmallerfirms to determineanappropriateratio betweenfixed
andvariableremunerationfor their businesswhilst not applyingthe bonus
cap. Although not spelled out in the statement, ΨǎƳŀƭƭŜǊŦƛǊƳǎΩwill
presumablybe thosethat fall within ΨǇǊƻǇƻǊǘƛƻƴŀƭƛǘȅlevelǘƘǊŜŜΩςseethe
FCAGuidanceon proportionality to determine a ŦƛǊƳΩǎΨǇǊƻǇƻǊǘƛƻƴŀƭƛǘȅ
ƭŜǾŜƭΩ.

Interestingly,the statement confirms that both Regulatorsconsiderthat
the CRD proportionality principle applies equally to all numerical
requirementsincluding,and asidefrom the bonuscap,deferral, payment
in instrumentsandex-post riskadjustment.

We are informed that the FCAand PRAare consideringwhether any rule
changesare required to implement the Guidelinesand, if necessary,will
consultin duecourse.

KeyDates

Á 1 January2017: EBARemunerationGuidelines(subjectto FCAandPRA
interpretation)replacethe currentCEBSGuidelines.

Remuneration: Bonus Cap (continued)
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For Hong Kong LicensedCorporations with a fiscal year ending 31
December,there are certainannualsubmissionsdue to the SFCby Friday
29April 2016:

Á Account DisclosureDocument for LicensedCorporation όά!55έύς
preparedby the firm

Á AuditQuestionnaireςpreparedby the auditor

Á ComplianceReportςpreparedby the auditor

Á BusinessandRiskManagementQuestionnaireόά.wavέύςpreparedby
the firm

Á AuditedAccountsςpreparedby the auditor.

Pleasenote that in connectionwith preparationof the audited accounts
for 2015, the Licensed/ƻǊǇƻǊŀǘƛƻƴΩǎauditor will frequently make
recommendationsto make certain changesto a ŦƛǊƳΩǎincome items,
expenseitems, and balancesheet entries,and suchchangeswill in most
cases require corresponding changes made to the ŦƛǊƳΩǎFinancial
ResourcesRulesreporting όάCwwέύfor December2015. Further, if your
firm is requiredto submitmonthlyFRRs,amendmentsmayalsoneedto be
madeto the FRRssubmittedfor JanuaryandFebruary2016.

Accordingly,if your auditor recommendsthe restatementof certainitems,
it is suggestedyou inquire whether or not these changeswill require
correspondingamendment(s)to previouslysubmitted FRR(s). If yes, the
FRR(s)must be amendedandthen maybe submittedto the SFCvia the e-
Cert as usual, however you must first request the SFCto άŀŎŎŜǇǘέ
amendedFRR(s). Thisrequestcanbe made:

i. on-lineon the e-Certwebpage; or

ii. by makinga requestby telephoneto yourŦƛǊƳΩǎcaseofficer.

Financial Year 2015: Submissions to the 

Hong Kong SFC

Of Relevance to:

Hong Kong Licenced Firms



7

Key dates

Á 29 April 2016: final date for submissions to the SFC for firms with a 
December fiscal year end

HOW CAN WE HELP?

Complyport has a Hong Kong office with 5 staff, including its principal who 
is a US-trained capital markets lawyer, and has worked establishing 
compliance programmes and providing on-going compliance advice to 
financial institutions in Hong Kong since 1996.

To find out more about how we can help with your Hong Kong compliance 
requirements, please contact your usual consultant or email us at 
info@complyport.co.uk.

Financial Year 2015: Submissions to the 

Hong Kong SFC (continued)

mailto:info@complyport.co.uk
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As advised in Regulatory Roundup 72, reporting and transparency
obligationswill arisein respectof securitiesfinancingtransactionsόά{C¢έ)
ς for the definition of a SFT, the timetable and overview of the
requirementspleaserefer to the abovementionedarticle.

To support the Regulationόά{C¢wέ) ESMAis required to develop draft
regulatory technical standards όάw¢{έύand implementing technical
standardsόάL¢{έύfor submissionto the EuropeanCommissionby 13
January2017.

With this in mind ESMAhas publishedan initial discussionpaper - as a
preliminary approachprior to drafting ITS/RTSfor consultation- inviting
feedbackto in excessof 140 questionsappearingtherein (the questions
arecollatedin AnnexII of the discussionpaper). Firmsthat will be subject
to the SFTRwill be interested in AnnexI which containstables of fields
requiringcompletionin respectof:

Á Counterpartydata

Á Transactiondata

Á Collateraldata.

Theabovedataissub-dividedbetweenthe varioustypesof SFT:

Á Repurchaseagreementsandreverserepurchaseagreements

Á Sell-buybackandbuysell-backtransactions

Á Securitiesandcommoditieslendingandborrowing

ÁMarginlendingandborrowing.

Securities Financing Transactions 

Regulation: ESMA Discussion Paper

Useful Links:

Regulatory Roundup 72

ESMA Discussion Paper

Of Relevance to:

Firms concluding Securities Financing Transactions

http://www.complyport.com/wp-content/uploads/2016/02/Regulatory-Roundup-72.pdf
https://www.esma.europa.eu/sites/default/files/library/2016-356.pdf
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Apart from reporting obligations, the SFTRalso imposes transparency
requirements in respect of the use of SFTson both UCITSInvestment
Companies/ManagementCompaniesand AIFMs which will appearin the
half yearly/annualreports aswell as the prospectus(UCITS)and the pre-
investment disclosure(AIFMs). However the discussionpaper does not
provideany further expansionof thesetransparencyrequirements. Given
the discretionarynature of the wording in Articles13 and 14 of the SFTR
όά9{a!mayΧ. developΧέύESMAbelievesthat the wordingin the Annex
to the Regulation is sufficiently clear and that further specifyingthe
contentsof the saidAnnexby drafting regulatorystandardswould not be
the best approachat this stage(but will monitor developmentsin market
standards).

Feedbackon the discussionpaper is invited by 22 April 2016. An ESMA
consultationpaperisexpectedάŜŀǊƭȅin Q3 2016έ.

KeyDates:

Á ESMAwill considerall commentsreceivedby 22April 2016.

Á ESMAto submit draft RTSand ITSto the EuropeanCommissionby 13
January2017.

Á Transparencyobligationsapply from 13 July 2017 (or with immediate
effect to fundsconstitutedafter 12January2016).

Á Reportingrequirement phasedin over a period of 12 to 21 months
after entry into forceof the RTS.

Á Reuseof instrumentsreceivedundera collateralagreementobligations
applyfrom 13July2016.

Á PleaseseeRegulatoryRoundup72for further keydates.

Securities Financing Transactions 

Regulation: ESMA Discussion Paper 

(continued)
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TheFCAhaspublishedcommentsςthere isno stand-alonepaperassuch-
onΨ[ƛǉǳƛŘƛǘȅmanagementfor investmentfirms: goodǇǊŀŎǘƛŎŜΩ.

Thecommentsarisefrom work undertakenin conjunctionwith the Bank
of England to assessrisks posed by open-ended investment funds
investing in the fixed income sector. The work undertaken included
engagementwith a number of large investment managementfirms to
understandhow they manageliquidity risk in their funds. Thepublication
of the commentsreflectsthe C/!Ωǎdesireto άǎƘŀǊŜgoodpracticethat we
observedduringthe project andwhich is applicableacrossthe investment
fundƛƴŘǳǎǘǊȅέ.

Managementof liquidity risk is, of course, an essentialcomponent in
meetingƛƴǾŜǎǘƻǊǎΩexpectationswhen redeemingtheir investmentsςit is
recognisedthat the conceptof ΨƭƛǉǳƛŘƛǘȅΩcapturesboth the subscriptions
and redemptionsprofile of the fund in questionaswell as the liquidity of
the underlyinginvestmentswithin the fund. Thelatter elementcanpose
particularproblemsin a low interest rate environmentwhere the search
for yield may leadto a greaterproportion of lower-rated securitieswhich
areoften associatedwith limited liquidity.

Goodpracticepointsinclude:

Á Ensuring that subscriptions and redemptions arrangements are
appropriate for the investment strategy. Examplesquoted include
periodic reviews of existing products to ensure that the dealing
timetable remainedappropriateto anymaterial changein the liquidity
characteristicsof the underlyingsecurities.

Á Regularassessmentof liquidity demands. Suchan assessmentshould
as a minimum include the development of a range of potential
redemptionscenariosandrisksbasedupon factorssuchasthe historic
pattern of net fund flowsandthe compositionof fund investors.

ÁOngoingassessmentof the liquidity of portfolio positions. This will
acknowledgethat liquidity characteristicscan vary significantlyover
different periodsandmarketconditions.

Liquidity Management in Funds

Useful Links:

FCA: Liquidity 
Management

IOSCO: Liquidity Risk 
Management for 
Collectives

Implementing Directive 
2010/43

Implementing Regulation 
231/2013

Of Relevance to:

Managers of open-ended investment funds

http://www.fca.org.uk/news/liquidity-management-for-investment-firms-good-practice
https://www.iosco.org/library/pubdocs/pdf/IOSCOPD405.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:176:0042:0061:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:083:0001:0095:en:PDF
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Á The use of liquidity buckets. Schemeholdings could be defined in
terms of the estimatedtime that would be neededto disposeof the
holding with limits then applied indicatingthe allowed rangesof total
portfolio exposureto eachΨōǳŎƪŜǘΩ.

Á Independentrisk function to monitor suchbuckets. Thiswould report
breaches of the agreed ranges mentioned above to the relevant
manager. Suchlimits can be either fixed so that immediate action is
takento correctthe situationor, alternatively,the limits canbeΨǎƻŦǘΩso
that eachbreachis reviewedand,where appropriate(andsubjectto a
suitableapprovalprocess),the limit canbe over-ruled.

Á Stresstesting. Factorscommonlyusedincludevolumeof redemptions
andmarketstresssituations.

Á Portfolio adjustmentsfollowing redemptions. Ensuringthat the ŦǳƴŘΩǎ
liquidity asa whole is unaffectedfollowing major redemptionsso that
the remaininginvestorsarenot left with the illiquid assets.

The article also references Lh{/hΩǎΨtǊƛƴŎƛǇƭŜǎof Liquidity Risk
Managementfor CollectiveInvestment{ŎƘŜƳŜǎΩof March2013.

When consideringthe good practice points outlined in the FCAarticle,
managersof funds will no doubt bear in mind that UCITSManagement
Companiesare alreadyrequired to considerliquidity risk as part of their
overall risk managementpolicy (seeArticle 38 of ImplementingDirective
2010/43) with a similar obligation for AIFMs (see e.g. Article 46 of
DelegatedRegulation231/2013).

Actions

Although there are no specific requirements imposed upon investment
managersin the article, it doesconcludewith άŎǳǊǊŜƴǘmarket conditions
make it particularly timely to reassessliquidity management. Our
descriptionof the goodpracticeswe haveobservedat leadinginvestment
management firms may help firms to improve their own liquidity
ƳŀƴŀƎŜƳŜƴǘέ. Managersof open-endedfundswould be well advisedto
read the FCAarticle in full; assesswhether any of the ΨƎƻƻŘǇǊŀŎǘƛŎŜΩ
points are absent from their own processesand procedures; and to
considerimplementingthem to ensurethat their own firms follow ΨōŜǎǘ
ǇǊŀŎǘƛŎŜΩ.

Liquidity Management in Funds 

(continued)
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The proposedchangesto CASSto allow firms to hold money in relation to
both P2Pagreements(CASSprotection)andbusinessto businessagreements
(fallsoutsideof CASSprotection)without breachingCASScameinto force on
21March2016ςseeRegulatoryRoundup72 for the backgroundto this. Note
that firms wishingto avail themselvesof this provisionmust inform the FCA
at leastonemonthbeforeadoptingthisApproach.

The final rules appear in policy statement PS16/8 (Appendix2) which was
publishedon 21March.

Apart from including the above segregationof client money, PS16/8 also
addresseschangesto the RegulatedActivitiesOrder which will impact upon
advisers.

Theregulatedactivity of Ψadvisingon investmentsΩhasbeensub-divided so
that advising on P2P agreementsόά!ǊǘƛŎƭŜ36H ŀƎǊŜŜƳŜƴǘǎέύwill be a
separateregulatedactivity. TheTrainingandCompetencesourcebookόά¢/έύ
will be amendedso that advisingon P2P agreements(for retail clients)will
alsobe subject to TC. Althoughthere is no qualificationfor this activity, such
employeesmust be qualifiedto the samestandardasif that employeewere
providinginvestmentadviceto retail clientson retail investmentproducts.

Other partsof the Handbookthat will be amendedasa result of advisingon
P2P agreementsbeing a separate regulated activity include COBS6.1A
(Adviser chargingand remuneration), COBS6.1B (operating an electronic
system in relation to lending has been added to the charging and
remuneration rules that currently apply to retail investment product
providersand platform serviceproviders)and COBS9 (suitability); however
affectedfirmsshouldfamiliarisethemselveswith all the rule amendmentsset
out in Appendix1.

KeyDates:

Therulesin respectof P2Plending(Appendix1) comeinto force6 April 2016.

Client Money: Loan-Based Crowdfunding

Useful Links:

Regulatory Roundup 72

PS16/8

Of Relevance to:

Firms advising on P2P ŀƎǊŜŜƳŜƴǘǎΤ ŀƭƭ ŦƛǊƳǎ ǳƴŘŜǊǘŀƪƛƴƎ ΨŀŘǾƛǎƛƴƎ ƻƴ 
ƛƴǾŜǎǘƳŜƴǘǎΩΦ

http://www.complyport.com/wp-content/uploads/2016/02/Regulatory-Roundup-72.pdf
http://www.fca.org.uk/static/fca/documents/policy-statements/ps16-08.pdf
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As we know, the USΨSafeHarborΩschemewas declared invalid by the
European Court of Justice in October of last year ςsee Regulatory
Roundup70.

Theissueat the time centredaroundPrinciple8 of the DataProtectionAct
(Schedule1) which prevents the transfer of personaldata to a country
outsidethe EEAunlessthat countryhasanadequatelevelof protection.

The Information/ƻƳƳƛǎǎƛƻƴŜǊΩǎOfficeόάL/hέύwebsite includesa list of
non-EEAcountriesthat the EuropeanCommissionhasdeterminedhavean
adequatelevel of protection for personaldata. The (short) list includes
countriessuchasthe FaroeIslandsandUruguaybut the USis conspicuous
by its absence.

As a reminder, based upon a previous EuropeanCommissionDecision
(2000/520), personal data sent to the US under the voluntary Ψ{ŀŦŜ
HarborΩschemewas deemedadequatelyprotected. To fall within this, US
firms hadto (a)signup to the SafeHarborarrangementunderwhichthey
agreeto follow the principlesof datahandlingand(b) be held responsible
for keepingthose principlesby the FederalTradeCommission(or other
oversight scheme). Note that certain companiessuch as US financial
institutions werenot coveredby the SafeHarborscheme.

Sincethat time a new framework on transatlanticdata flows has been
under development: the EU-US PrivacyShield. TheΨ{ƘƛŜƭŘΩreflects the
requirementsset out by the EuropeanCourt of Justiceand will provide
strongerobligationson companiesin the US,whichwill be enforcedby the
USDepartmentof CommerceandFederalTradeCommission.

There is no firm date for the PrivacyShield to come into force - the
frameworkstill hasto gothroughdueprocess,includingthe consentof the
EuropeanParliamentςalthoughconsensusopinionis late Q2/early Q3 this
year.

Personal Data: US Privacy Shield

Useful Links:

EC Decision 2000/520

EC Press Release

EC Interim Guidance

EU-US Privacy Shield 
Factsheet

Regulatory Roundup 70

Of Relevance to:

Firms whose business model involves the transmission of personal data to 
the US

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32000D0520&from=en
http://europa.eu/rapid/press-release_IP-16-216_en.pdf
http://ec.europa.eu/justice/data-protection/international-transfers/adequacy/files/eu-us_data_flows_communication_final.pdf
http://ec.europa.eu/justice/data-protection/files/factsheets/factsheet_eu-us_privacy_shield_en.pdf
http://www.complyport.com/wp-content/uploads/2015/11/Regulatory-Roundup-70.pdf
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Governance, Risk and Compliance
όάDw/έύis a term that might more
accurately be described as ά¢ƘŜ
business issues that ought to keep
directors and senior managersawake
atƴƛƎƘǘΗέ

ComplyportCEOPaulGraingerhas

beentalkingto the BusinesswŜǇƻǊǘŜǊΩǎAlastairGreenerabouthow firmscan
managethat riskandgetaάƎƻƻŘƴƛƎƘǘΩǎǎƭŜŜǇέ.

ComplyportGRCAssistance

Formore information or professionalhelp, contactComplyporton 0207399
4980or e-mail: info@complyport.co.uk,or visitour GRCpage.

Complyport CEO talks GRC in Telegraph 

Interview

Useful Links:

Business Reporter 
Interview

Governance, Risk & 
Compliance

Of Relevance to:

All Firms

http://business-reporter.co.uk/video/finance/fire-fighting-is-an-expensive-solution-to-a-grc-problem/
http://www.complyport.com/our-services/specialist-services/governance-risk-and-compliance-grc/



