
 

 

 

Complyport Technical Briefing: Corporate Governance and CP10/03 

1. On the back of the Walker review, the FSA has published consultation paper CP10/3:  “Effective 
corporate governance”, with the attending newsletter subtitling it, in an unusual use of grammar, 
‘Significant influence controlled function an the Walker review’. 

2. It is likely to have an impact on most firms.  The consultation period ends 28 April with the intention of 
issuing the final rules in Q3 so firms have a reasonable time to consider the effect on them and what 
actions need to be taken.   

3. As a reminder, the significant influence functions are all the controlled functions listed in the table in 
SUP 10.4.5R save for the CF30 ‘customer function’. 

4. The proposals include the introduction of 6 new controlled functions; the removal of one controlled 
function; and the return of three old favourites that disappeared in November 2007.  It also removes 
some exemptions enjoyed by firms in general and LLPs.  Additionally the scope of some functions will 
change.   

5. An address link to CP10/3 is at the end of this paper.  Appendix 1 contains the proposed 
amendments to various parts of the handbook including the glossary and SUP.  Reference to the 
latter will provide more detail on the points below if wished.  Where there is a distinction, all 
comments relate to common platform firms. 

Systems and controls 

6. The systems and controls function (CF28) will disappear and in its place the FSA will reintroduce: 
CF13 (Finance function); CF14 (Risk function); and CF15 (Internal audit function).   

7. An important point to note. By virtue of SUP 10.6.2R, under current rules anyone approved for a 
governing function, i.e. CF1 to CF6 (excluding for this purpose CF2), is not required to apply for 
approval as a CF28.  This will change with the introduction of the three new CFs. All individuals 
performing one of these functions will need to seek specific approval for the function even if they will 
be, or are, performing a governing function.  

8. The three new functions all relate to responsibility for reporting to a firm’s governing body (or 
appropriate committee where relevant).  Given this it seems likely that firms will require a CF13 and 
CF14 function as, based upon the definitions of these functions in the revised SUP 10.8, an absence 
would suggest (to the FSA) that such a firm’s governing body has no idea of the firm’s position as 
regards  finance and risk management.   

9. Presumably the same is true of CF15, although the proposed definition: “The internal audit function is 
the function of acting in the capacity of an employee of the firm with responsibility for reporting to the 
governing body ... in relation to controlling adherence to a firm’s internal systems and controls, 
procedures and policies (see SYSC 3.2.16G and SYSC 6.2)” doesn’t quite match the old definition. 

10. Pre MiFID, the ‘internal audit function’ did not necessarily imply that firm had a separate internal audit 
function; it simply related to the function of reporting to a firm’s governing body (where an audit 
committee could not be justified on grounds of size) on the firm’s adherence to internal systems and 
controls, procedures and policies and the rule contained no specific reference to SYSC. 
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11. The new definition (rule) includes reference to SYSC 6.2. The latter requires a firm to establish and 
maintain an internal audit function “.... where appropriate and proportionate ... which is separate and 
independent ...”.   Most small firms will not have an internal audit function meeting this description.  It 
will need to be seen whether the intention is that  CF15 function will only relate to firms that have an 
IA function in keeping with SYSC 6.2.1 or whether it assumes its pre MiFID role. 

12. Transitional arrangements will exist for those currently holding CF28 and those who are carrying out 
the new functions within their governing functions and hence will need additional approval by way of a 
specific notification form (not yet available). 

Actions 

13. Apart from identifying any current holders of CF28, firms also should review the scope of the new 
functions and consider whether any persons currently holding a governing function will need separate 
approval. 

Significant management functions 

14. For the avoidance of doubt, no change is proposed to the significant management function (CF29) in 
that a person approved to perform a governing function will not have to be specifically approved for 
the significant management function (SUP 10.6.2R as amended). However the scope of CF29 will be 
extended so that in addition to proprietary traders and those having responsibility for a significant 
business unit, it will include those individuals in UK Branches of incoming EEA firms accepting retail 
deposits. 

Parent entities or holding companies 

15. The Regulatory Roundup of 29 September 2009 contained an article on the scope of CF1 (director 
function) and CF2 (non-executive director function) and their extension to capture individuals such as 
directors employed by a holding company whose “decisions and actions are regularly taken into 
account by the governing body of the firm”. SUP 10.6.5G provides examples of individuals who may 
be required to be approved for the CF1 function. 

16. Whether by accident or design, LLPs were excluded as the principle was not carried over to the CF 4 
partner function.  There was a further exemption where the parent undertaking or holding company 
has a Part IV permission itself or is regulated by an EEA regulator. 

17. The Part IV/EEA exemptions will be limited under the CP; it is proposed that the exemption will only 
apply where the parent undertaking or holding company is an EEA firm. 

18. Any individual requiring approval will have to apply for CF00 – the ‘Parent entity significant influence 
function’.  By the same token the ‘extended’ CF1 or CF2 functions will no longer be relevant for such 
existing approved persons and the rules surrounding CF1 and CF2 will be amended accordingly. 

19. The  CF00 role  will apply to a person “who is a director, non-executive director, partner, officer, 
member (if the parent undertaking or holding company is a limited liability partnership), senior 
manager or employee of a parent undertaking or holding company (except where that parent 
undertaking or holding company is an EEA firm) of that firm;” and “whose decisions or actions are 
regularly taken into account by the governing body of the firm”. 

20. The revised SUP 10.6.31G provides examples where CF00 may apply. 
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21. Note that if a person is approved to perform a governing function in a firm (see ‘Additional new 
governing functions’ below) then they will not need to be specifically approved to perform the ‘parent 
entity significant influence function’.  Each of the governing functions includes, with respect to a firm, 
the ‘parent entity significant influence function’ where performed in relation to that firm. 

22. These proposals will affect firms (a) who already have an individual(s) who is/are already approved 
for a significant influence function and (b) firms who currently do not have any such individuals 
(relying on the exemptions mentioned in 16 above) but whose roles will now fall within the scope of 
the new controlled function. 

23. There will be partial transitional arrangements.   

24. In the case of (a) above there will be a specific notification form (yet to be created).  This would 
appear to be a similar approach to that in respect of the CF28 situation (see above). 

25. In the case of (b) the process is a little more involved. 

26. Where an individual is currently holding a governing controlled function in an FSA authorised parent 
entity and, when the new rules come in, will also require CF00 in a subsidiary then a streamlined 
transitional process (which has yet to be devised) will be used.  However, if an individual does not 
currently hold a governing function in an FSA authorised parent entity and, when the new rules come 
in, will also require CF00 in a subsidiary then the subsidiary will need to submit a Long Form A 
application. 

27. The FSA will allow firms a transitional period of 3 months to identify existing approved persons in a 
parent who will need approval to perform a significant influence controlled function in a subsidiary.  
The period increases to 6 months in respect of identifying appropriate non currently approved 
persons in the parent. 

Actions 

28. Where appropriate, firms will need to identify current CF1/CF2 positions that exist by virtue of the 
influence of individuals in a parent.  LLPs will need to identify individuals in a parent who do not need 
to be FSA approved under the current rules but will need to be approved when the new rules come 
into force.  Other firms will also need to carry out a similar exercise where they have previously relied 
upon the exemption available when a parent is FSA authorised. 

Additional new governing functions 

29. In addition to the C00 function, it is proposed to introduce 5 further new governing functions (note that 
the descriptions in the CP (page 11) do not all  agree with the rewritten SUP rules.  The below reflects 
the latter): 

CF2A: the chairman function 

CF2B: the chairman of the audit committee function 

CF2C: the chairman of the remuneration committee function 

CF2D: the chairman of the risk committee function 

CF2E: the senior independent director function 

30. Approval is needed for these specific functions so e.g. a non-executive director that chairs the firm’s 
audit committee will need to hold both CF2 and CF2B. 
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Actions 

31. Firms will need to consider whether any of these new functions are currently performed within the 
organisation. 

Other 

32. Page 11 of CP10/3 contains a useful table which summarises the CF proposals. 

33. Section 4 of CP10/3 provides more detail on the approved person and significant influence functions 
interview process and how the FSA is increasing the emphasis on competence and capability.  The 
press release accompanying the CP advises that the FSA has carried out 322 such interviews to 
date, with 25 candidates withdrawing from the process. 

34. With regard to the competence and capability of an individual, changes are proposed to FIT 2.  The 
FSA will consider whether the person has adequate time to perform the controlled function and meet 
the responsibilities associated with that function.   

35. The FSA continue to believe that NEDs have a pivotal role to play in the active governance of firms. 
With specific reference to controlled functions 2 to 2E the FSA may also take into account the 
process a firm has undertaken to determine the time commitment required. 

36. The paper also advises that the FSA will be publishing a separate CP in Q1 to consider, at the 
request of the Treasury, two further roles pertinent to investment banks: a Business Resolutions 
Officer and those responsible for firms’ protection of clients’ assets and money. 

37. For good measure, a separate consultation paper – CP10/02 proposes introducing a new customer 
function (CF31).  This will only be of relevance to home finance business but it will mean that CF30 
will be renamed ‘customer function (designated investment business)’.  This consultation ends 30 
April with final rules being published in June. 

38. A review of the Combined Code (‘CC’) has been undertaken by the Financial Reporting Council and it 
is currently in a consultation period (ending 5 March).  The final version will be known as the UK 
Corporate Governance Code.  Although associated with listed companies, the FSA currently uses the 
CC as reference material. 

39. There will be an additional chapter to SYSC; “SYSC 21 Risk control: additional guidance”.  The 
section suggests that where appropriate firms should consider appointing a Chief Risk Officer and 
establishing a governing body risk committee.  The FSA considers that these arrangements would be 
suitable for FTSE100 banks and insurers and perhaps relevant to “... some smaller firms by virtue of 
their risk profiling or complexity”. 

Links  

http://www.fsa.gov.uk/pubs/cp/cp10_03.pdf  

http://www.fsa.gov.uk/pubs/cp/cp10_02.pdf 
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