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ESMA renews CFD Restrictions

Useful links

The European Securities and Markets Authority (ESMA) has agreed to
renew the restriction on the marketing, distribution or sale of contracts
for differences (CFDs) to retail clients, in effect since 1 August, from 1
November 2018 for a further three-month period.

esma.europa.eu/press-news/esma-news/
esma-renew-restrictions-cfds-furtherthree-months

The renewal was agreed by ESMA’s Board of Supervisors on 26 September
2018 and includes renewing the following:

Of relevance to
CFD firms

1.

Leverage limits on the opening of a position by a retail client from
30:1 to 2:1, which vary according to the volatility of the underlying:
30:1 for major currency pairs;
20:1 for non-major currency pairs, gold and major indices;
10:1 for commodities other than gold and non-major equity indices;
5:1 for individual equities and other reference values;
2:1 for cryptocurrencies;

2.

A margin close-out rule on a per account basis. This will standardise
the percentage of margin (at 50% of minimum required margin) at
which providers are required to close out one or more retail client’s
open CFDs;

3.

Negative balance protection on a per account basis. This will provide
an overall guaranteed limit on retail client losses;

4.

A restriction on the incentives offered to trade CFDs; and

5.

A standardised risk warning, including the percentage of losses on a
CFD provider’s retail investor accounts.

During its review of the intervention measure, ESMA obtained information
that, in certain cases, CFD providers experienced technical difficulties in
using the risk warnings due to the character limitations imposed by third
party marketing providers. Therefore, ESMA has agreed to introduce in the
renewal an additional reduced character risk warning:
[insert percentage per provider] % of retail CFD accounts lose money.
The new warning will be allowed only in cases where the standard terms of
a third party marketing provider have a character limit which is lower than
the number of characters comprising the full or the abbreviated risk
warning, provided that the advertisement also links to a webpage of the
provider on which the full risk warning is disclosed.
https://www.esma.europa.eu/press-news/esma-news/esma-renewrestriction-cfds-further-three-months
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Update and clarifications of the AIFMD
Notifications

Of relevance to
AIFMs

Useful links
esma.europa.eu/sites/default/files/
library/esma34-32-352_qa_aifmd.pdf

ESMA has added a new Q&A clarifying the application of the Alternative
Investment Fund Managers Directive (“AIFMD”) notification
requirements with regard to AIFMs managing umbrella Alternative
Investment Funds (“AIFs”) on a cross border basis.
In the updated Q&A document, ESMA has confirmed that an AIFM that
intends to manage an EU umbrella AIF on a cross-border basis by way of the
AIF management passport must, in the notification, identify the umbrella
AIF as well as the name and investment strategy of all its compartments to
facilitate administrative procedures in the home and the host states.
Additionally, any change in the composition of the umbrella AIF that is
managed on a cross-border basis has to be notified to the compartment
authorities pursuant to Article 33(6) of AIFMD.
https://www.esma.europa.eu/sites/default/files/library/esma34-32352_qa_aifmd.pdf
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FCA confirms final rules on pension transfer advice

Of relevance to
Pension Advisers

Useful links
fca.org.uk/publications/policystatements/ps18-20-improving-qualitypension-transfer-advice

The Financial Conduct Authority (“FCA”) has published feedback and
final rules and guidance following its consultation on improving the
quality of pension transfer advice.
The FCA Policy Statement, (PS18/20) contains the new rules aimed at
improving the advice people receive when considering transferring their
pension. PS18/20 confirms that the FCA is taking forward most of the
proposals put forward from its consultation in March 2018, which mainly
related to transfers from defined benefit (DB) to defined contribution (DC)
pension schemes. The consultation proposed further changes to rules and
guidance on advising on transferring from safeguarded benefit schemes
(where there is some form of guarantee or promise about the rate of
secure pension income that the member will receive, or will have an option
to receive).
The new rules and guidance include:
▪

raising qualification levels for pension transfer specialists (PTSs) to
require them to obtain the same qualification as an investment adviser
alongside the existing PTS qualification;

▪

guidance to clarify our expectations that advisers should be exploring
clients’ attitudes to the general risks associated with a transfer, in
addition to their attitude to investment risks;

▪

guidance to illustrate how firms can carry out an appropriate ‘triage’
service (an initial conversation with potential customers), without
stepping across the advice boundary, by providing generic, balanced
information on the merits of pension transfers;

▪

a requirement for firms to provide a suitability report regardless of the
outcome of advice; and

▪

updating the assumptions to be made when valuing increases applied
to DB scheme benefits, where there are upper and lower limits
applying to inflationary pension increases.

The FCA has also published a timeline of when these changes are to be
implemented and by when firms will have had to adapt their practices.
These are as follows:

continued on next page
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FCA confirms final rules on pension transfer advice
(continued)

Change

Date

FCA Publication

Introduction of APTA and TVC

1 October 2018 PS18/6

Suitability Reports for all advice

4 October 2018 PS18/20

Guidance on assessing attitude to
transfer risk

4 October 2018 PS18/20

Guidance on working with another
adviser

4 October 2018 PS18/20

Perimeter guidance on triage services

1 January 2019 PS18/20

Updated assumptions to use when
revaluing benefits

6 April 2019

PS18/6

Update pension increase assumptions

6 April 2019

PS18/20

New qualification requirements

1 October 2020 PS18/20

https://www.fca.org.uk/publications/policy-statements/ps18-20-improvingquality-pension-transfer-advice
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Pakistan added to High Risk Jurisdictional List

Of relevance to
FCA regulated firms

Useful links
eur-lex.europa.eu/legal-content/EN/
TXT/?uri=uriserv%
3AOJ.L_.2016.254.01.0001.01.ENG

On 22nd August, the European Commission (EC) published a delegated
regulation it adopted in July, which amended the list of high-risk third
countries set out in Delegated Regulation 2016/1675, which
supplements the Fourth Money Laundering Directive (AMLD4).
Article 9(2) of AMLD4 gives the EC power to adopt delegated acts
identifying high-risk third countries. These are countries identified as
presenting strategic deficiencies in their anti-money laundering and
counter-terrorist financing regime that pose significant threats to the EU
financial system. The amending Delegated Regulation adds Pakistan to the
list of high-risk third countries set out in the Annex to Delegated Regulation
(EU) 2016/1675.
Article 18a of AMLD4 requires entities covered by MLD4 to apply enhanced
customer due diligence measures when dealing with natural persons or
legal entities established in high-risk third countries.
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SM&CR — Insurers Conversion Forms Open

Of relevance to
Insurance firms

Useful links

Insurers can now access and submit the draft forms for converting
Approved Persons Regime (APR) approvals to Senior Management
Functions (SMFs). The deadline submitting forms is midnight on 2
December 2018.

fca.org.uk/publication/policy/guide-forinsurers.pdf

page 7

Regulatory Roundup | Issue 101 | October 2018

Complyport Limited (“Complyport”) Company Number 04333584 is a Limited Company Registered in England with Registered Office at Lynton House, 7-12 Tavistock Square, London, WC1H 9LT, United Kingdom

FCA consults on new rules to improve the approach
to open-ended funds investing in illiquid assets

Of relevance to
Fund managers

Useful links
fca.org.uk/news/press-releases/fcaconsults-new-rules-improve-approachopen-ended-funds-investing-illiquidassets

The FCA is consulting on new rules and guidance to reduce the potential
for harm to investors in funds that hold illiquid assets, particularly
under stressed market conditions. These measures will also support the
FCA’s market integrity objective and help address financial stability
concerns.
Open-ended funds that invest in illiquid assets can encounter difficulties if
significant numbers of investors simultaneously try to withdraw their
money at short notice. An example of this occurred following the result of
the UK referendum on EU membership in June 2016.
On this occasion, it resulted in several property funds being temporarily
suspended. The FCA was pleased that suspensions and other liquidity
management tools generally worked as they were intended to and
prevented wider market disruption. Dealing in the affected funds resumed
before the end of the year. However, the FCA considered that
improvements could be made in the use of certain liquidity management
tools, contingency planning, oversight arrangements and disclosure to
retail clients.
Feedback to a subsequent Discussion Paper and further supervisory work
confirmed that a major overhaul of the regulatory framework in this area
was not needed but there were improvements that could be made.
As a result, the FCA is consulting on a package of measures that will require:
▪

Funds to suspend trading when the independent valuer expresses
uncertainty about the value of ’immovables’, such as commercial
property, that account for a significant part of the fund’s assets.

▪

Managers of funds investing mostly in inherently illiquid assets to
produce contingency plans in case of a liquidity risk crystallising.

▪

Depositaries to oversee the liquidity management process in these
funds.

▪

More information to be disclosed about the liquidity risks in these
funds, the liquidity management tools available to the fund manager,
the circumstances in which they may be used and what impact they
may have on investors.

https://www.fca.org.uk/news/press-releases/fca-consults-new-rulesimprove-approach-open-ended-funds-investing-illiquid-assets

page 8

Regulatory Roundup | Issue 101 | October 2018

Complyport Limited (“Complyport”) Company Number 04333584 is a Limited Company Registered in England with Registered Office at Lynton House, 7-12 Tavistock Square, London, WC1H 9LT, United Kingdom

Brexit — HM Treasury publishes draft Statutory
Instrument — MiFID

Of relevance to
FCA regulated firms

Useful links
gov.uk/government/publications/
financial-services-legislation-under-theeu-withdrawal-act

The European Union (Withdrawal) Act 2018 (EUWA) repeals the
European Communities Act 1972 on the day the UK leaves the EU and
converts into UK domestic law the existing body of directly applicable
EU law. The purpose of the EUWA is to provide a functioning statute
book on the day the UK leaves the EU.
By way of background, the EUWA also gives Ministers powers to make
Statutory Instruments (SIs) to prevent, remedy or mitigate any failure of EU
law to operate effectively, or any other deficiency in retained EU law.
The most recently published SI is the Markets in Financial Instruments
(Amendment) (EU Exit) Regulations 2018 (“MiFi SI”).
This latest MiFi SI, which is still in development and subject to change, is
designed to provide Parliament with details of the approach to be taken to
onshore financial services legislation.
The purpose of the MiFi SI is to support the fair, stable and transparent
operation of the UK financial markets after withdrawal from the EU and to
provide for investors to have the same protections as they currently enjoy.
To ensure the MiFID II regime continues to operate effectively once the UK
has left the EU, certain changes to the legislation are necessary.
HM Treasury has stated that MiFID investment firms and market operators
should also have regard to amendments made in separate SIs, which will be
published in due course. These will include, amongst others, amendments
to the Financial Services and Markets Act 2000 (FSMA), the Regulated
Activities Order 2001 (RAO), and the Recognition Requirements for
Investment Exchanges and Clearing Houses Regulations 2001.
The MiFi SI focuses on the following areas:
▪

Transfer of Functions

▪

Binding Technical Standards

▪

Information sharing and cooperation requirements between UK and
EEA regulators

▪

Equivalence

▪

Recognition of EU firms, instrument scopes and market data

▪

MiFID II Transparency Regime

▪

MiFID II Transaction Reporting

continued on next page
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Brexit — HM Treasury publishes draft Statutory
Instrument — MiFID
(continued)

Transfer of Functions
Functions under MiFID II that are performed by EU authorities, for example,
the European Commission or ESMA, will no longer apply in the UK after EU
withdrawal. The MiFi SI generally transfers the functions of ESMA to the
PRA or FCA and the functions of the European Commission to HM Treasury.

Binding Technical Standards
Under EU financial regulation, drafts of Binding Technical Standards (“BTS”)
are developed by European Supervisory Authorities (“ESAs”). HM Treasury is
transferring responsibilities for making BTS to UK regulators. As a result,
the FCA and PRA will be making changes to the relevant parts of MiFID II
BTS and it is expected that the FCA/PRA will consult on these shortly.

Information sharing and cooperation requirements between UK
and EEA regulators
Under MiFID II, there are obligations on UK authorities to co-operate and
share information with EEA authorities. The MiFi SI removes these
obligations from UK legislation. Following EU withdrawal, UK authorities
will be able to continue to cooperate and share information with EEA
authorities, in the same way as they can with authorities outside the EEA,
based on the existing domestic framework provisions for cooperation and
information sharing, which allow for this on a discretionary basis.

Equivalence
Under MiFID II, a third-country’s regulatory regime may be deemed by the
European Commission to be equivalent to the approach set out in MiFID II.
For example, a third-country regime may be equivalent in relation to
trading venues for the purpose of the trading obligations for shares and
derivatives, or for the purpose of the provision of investment services and
activities to professional clients.
To ensure the MiFID II equivalence regimes can continue to operate
effectively in the UK, the European Commission’s function of making
equivalence decisions for third-country regimes will be transferred to HM
Treasury.
Where the European Commission has taken an equivalence decision for a
third country prior to the UK withdrawal, such decisions will be
incorporated into UK law and will continue to apply to the UK’s regulatory
and supervisory relationship with such a third country.
Passporting — Without a negotiated agreement with the EU, the EEA
financial services “passporting” system will be unworkable. A Temporary
Permissions Regime is being introduced by the UK Government which will
continued on next page enable relevant EEA firms and funds operating in the UK
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Brexit — HM Treasury publishes draft Statutory
Instrument — MiFID
(continued)

via a passport to continue their activities in the UK for a limited period after
exit day and allow them to obtain UK authorisation or transfer business to a
UK entity as necessary. The MiFi SI makes special provisions for EEA firms
which intend to operate in the UK under the TPR by introducing the
possibility of ‘substituted compliance’ in cases where not doing so could
lead to conflicts of law. This means that a firm operating under the TPR will
not be deemed in breach of the UK’s MiFID II rules if it can demonstrate that
it complies with corresponding provisions in the EU’s MiFID II rules.
Substituted compliance will not be available for all aspects of MiFID II. For
example, it will not apply to those aspects of MiFID II where supervisory
responsibility is reserved to the host state regulator, such as conduct of
business obligations for branches.

Recognition of EU firms, instrument scopes and market data
Generally, the MiFi SI provides that the EU is treated a third country.
However, certain exceptions have been made to this approach. These
provisions include, amongst others, that UK firms will be able to treat
Undertakings for Collective Investment in Transferable Securities (UCITS) in
the EU as automatically non-complex instruments, so that they can, in
general, continue to be sold to retail clients in the UK without a client
undertaking an appropriateness test.

MiFID II Transparency Regime
The MiFID II transparency regime requires that buyers and sellers of
financial instruments disclose price and volume information for their trades.
For each class of financial instrument, there are various thresholds and
waivers which apply in respect of making price and volume data of orders
and transactions public. Some of these thresholds and waivers protect
investors who place large orders while others take account of the illiquidity
of some instruments. Waivers relating to the trading in equities are also
subject to a mechanism which limits the proportion of trading that can take
place without being subject to pre-trade transparency (the ‘Double Volume
Cap Mechanism’).
The waivers and thresholds contained in the MiFID II transparency regime
are generally calculated on the basis of EU-wide market data. An abrupt
move to using UK-only data could pose operational challenges for the FCA
and could result in adverse implications for the functioning of markets. For
this reason, the FCA is being granted temporary powers in regard to the
regime during a transitional period.
These temporary powers include the ability, in specified circumstances, to:
amend certain transparency calibrations (which are otherwise frozen
continued on next page on exit day)
▪
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Brexit — HM Treasury publishes draft Statutory
Instrument — MiFID
(continued)

▪

direct the application of the Double Volume Cap Mechanism

▪

freeze the obligation to publish trading information in respect of
certain instruments.

MiFID II Transparency Regime
Under the MiFID II transaction reporting regime, investment firms are
required to submit a report to their national regulatory authorities
following the execution of a trade. These transaction reports are used by
regulators to detect and prevent market abuse.
UK branches of EEA firms currently send transaction reports to their home
regulator rather than to the FCA. The effect of this SI is to require UK
branches of EU firms to report to the FCA, in the same way as UK branches
of non-EEA firms are required to do. UK branches of EEA firms will need to
adapt their reporting systems accordingly.
Under the MiFI SI, firms will continue to be required to submit reports on
trades in financial instruments admitted to trading, or traded, on trading
venues in the UK and in the EU. This will maintain the existing scope of the
FCA’s monitoring of markets.
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FCA consults on its approach ahead of UK’s exit
from the EU

Of relevance to
FCA regulated firms

Useful links
fca.org.uk/news/press-releases/fcaconsults-brexit-approach

On 10th October 2018, the FCA published two consultation papers
setting out is proposals in the event the UK leaves the EU on 29 March
2019 without an implementation period.
The first consultation paper focuses on “Amendments to the FCA Handbook
and Binding Technical Standards” resulting from leaving the EU, and the
FCA’s approach after Brexit to EU non-legislative material.
This consultation paper proposes changes that may need to be made to the
FCA Handbook and Binding Technical Standards, whilst setting out the
FCA’s approach after Brexit to EU non-legislative material. The majority of
the changes are consequential to those proposed by the Government under
the European Union (Withdrawal) Act 2018. For example, changes include
removing references to EU institutions, such as the European Commission
or the European Supervisory Authorities, which will be replaced with the
relevant UK equivalent.
The second consultation paper covers the “Temporary Permissions Regime”
which will allow EEA firms and funds passporting into the UK to continue
operating here for a limited period after Brexit while seeking full UK
authorisation. Presently, certain EEA firms can provide financial services in,
or into the UK, and EEA investment funds can be marketed in the UK by way
of a passport. The consultation paper sets out how EEA firms and
investment funds can continue to carry on regulated business in or into the
UK for a limited period after Brexit while seeking full authorisation in the
UK. The regime will only be available from 29 March 2019 if the UK leaves
the EU without an implementation period.
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Key Dates

Key Date

Topic

Summer 2018 FCA Policy Statement expected on SME access to the Financial Ombudsman Service
7 September 2018

Consultation closes on FCA GC18/2: Fairness of variation terms in financial services
consumer contracts under the Consumer Rights Act 2015

Insurance Distribution Directive into force in Europe and the Insurance Distribution
1 October 2018 (Regulated Activities and Miscellaneous Amendments) Order 2018 into force in the
UK
FCA rules apply re transfer value comparator and the appropriate pension transfer
advice
Autumn 2018 FCA Policy Statement expected on improving the quality of pension transfer advice
ESMA Technical Advice under the Prospectus Regulation in force, covering the
21 January 2019 areas of format and content of a prospectus, the EU Growth prospectus and the
scrutiny and approval of a prospectus
10 March 2019

Internalised Settlement reporting requirements—ESMA to issue regulatory and
implementing technical standards

Competition and Markets Authority due to complete their investigation into the
supply and acquisition of investment consultancy services and fiduciary
13 March 2019
management services to institutional investors, including pension schemes,
charities, insurance companies and endowment funds
11pm on Friday Brexit—European Union (Withdrawal) Bill will repeal the European Communities
Act 1972 and make other provision in connection with the withdrawal of the UK
29 March 2019 from the EU
Spring 2019

Financial Guidance and Claims Bill—FCA takes over regulation of Claims
Management Services
Senior Managers & Certification Regime to cover all FSMA authorised firms,
replacing the Approved Persons Regime

FCA requires managers of dual-priced authorised funds to pay box profits to the
1 April 2019 fund for the benefit of investors or to individual investors who have bought or sold
units
6 April 2019 New FCA rules on pension transfer assumptions to use when revaluing benefits
End of 30-month period during which the US Securities and Exchanged Commission
3 July 2020 provides market participants with greater certainty regarding their US regulated
activities and compliance with MiFID II rules on Investment Research
July 2020 5th Money Laundering Directive to be adopted throughout Europe
October 2020 Pension transfer specialists to obtain the investment advice qualification
31 December 2020 Brexit—end of transitional period
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regulatory-updates
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stories at
www.complyport.com/news
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