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Regulatory Roundup – 2 July 2010
Issue #16

In Brief:
FSA Submissions: ONA launched
Oil futures and alcohol: Broker
fined £72,000 by FSA
Client money: Further penalties
for firms
Directed trades: Final Notice
issued by FSA
Competence: New consultation :
impact on IMC
AIFM directive delay: First
reading in September
FSA’s AIFM directive
presentation
The role of auditors: new
Discussion Paper released
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UK regulatory reform: FSA to be
broken up
FSA Chairman’s speech: Sants
looks at FSA’s performance
FSA Enforcement Conference
2010: Enforcement activity
Remuneration
Complyport strengthens team

If any of the topics discussed above raise questions or a
need for guidance or support, please feel free to contact
Peter Carlisle.

COMPLYPORT REGULATORY ROUNDUP

FSA Submissions – Important changes

Useful Links:
FSA ONA home page
Registration information
Instrument

The Regulatory Roundup Issue 10, 12 March 2010, reported that the
FSA’s new reporting system - Online Notifications and Applications
(‘ONA’) – had slipped a little behind on its release. On 7th June 2010 the
electronic submission system, see link, was launched and allows for the
application or notification of Approved Persons, Appointed
Representatives, Variations of permissions, Passports, Cancellations,
Waivers and Standing data.
Changes to the FSA Handbook, e.g. SUP 16 ‘Reporting Requirements’, are
incorporated in the ‘Online submission and mandatory forms (no 2)
Instrument 2010’. Note that the Standing data requirements have
changed slightly – please look at the instrument on page 25, 16 Annex
16AR for details on the new requirements . ‘ONA replaces existing paperbased processes and systems such as Firms Online’, which has been
decommissioned. Firms will have a 3 month period in which they have a
choice to use the new electronic system or continue to submit using the
hard copy method. Electronic submissions will become mandatory from 4
October 2010.
Firms will need to register before using ONA – see link.
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Oil futures and alcohol
Client money

Useful Links:
Final Notice - Stephen
Perkins

An unusual Final Notice relating to Stephen Perkins was published on the
FSA website.
Mr Perkins, a (now ex) oil futures broker was fined £72K by the FSA and
prohibited from performing any controlled function for at least five years for
market abuse. His unauthorised trading actions over 29 and 30 June 2009
had the direct effect of increasing the price of Brent – over a two hour period
Perkins was party to 69% of market volume traded. His explanation for his
trading was interesting: he was drunk. Following a heavy weekend session
he claimed to have been in an alcohol induced blackout and had a limited
recollection of events. The FSA accepted this but being drunk did not negate
their finding that he was not a fit and proper person (FIT 2.2.2 tells us “A
person may have been convicted of, or dismissed or suspended from
employment for, drug or alcohol abuses or other abusive acts. This will be
considered only in relation to a person’s continuing ability to perform the
particular controlled function for which the person is or is to be employed.”).
The Daily Telegraph has subsequently published an article suggesting Mr
Perkins may resume his career in Switzerland.

Final Notice – JP Morgan
Final Notice – Rowan
Dartington

Few people will have failed to read about the record £33.32m fine imposed
on JP Morgan Securities Ltd for client money failings. As firms will be
aware from past Regulatory Roundups (e.g. # 8 & 15) the FSA is paying
closer attention to this area.
Rowan Dartington, despite receiving less focus in the headlines, was also
fined (£511K) for client money failings. Although the FSA now has a
dedicated client money unit in place, both firms self-reported to the FSA
after finding issues.
To quote Paul Sharma, FSA Director of Prudential Policy, “This is not rocket
science. You have to separate your client assets. You have to keep proper
records and you have to have a proper legal foundation for the segregation."
Firms that hold client money may wish to review the Final Notices and
compare the findings therein with their current polices and procedures.
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Directed trades

Useful Links:
Final Notice

Anjam Ahmad was the subject of a Final Notice for having directed trades
to a broker with which he had entered into an improved commission
agreement with.
Although an initial commission rate of 5bps was agreed between the broker
and Ahmad’s firm (AKO) he later entered into an improvement arrangement
with the broker. As a result the agreed rate of commission varied from 16 to
72 bps with a weighted average of 46 bps. The overall effect of this was that
AKO paid an extra $739K commission. Ahmad received benefits of around
£131K - according to the Notice in addition to cash he also received ‘gift
vouchers, gold and flights and hotel bookings’. AKO were unsighted on this
(and the FSA makes no criticism of AKO) as confirmation notes showed the
trades as principal transactions between AKO and the broker with no
commission charged.
Despite this Ahmad was only subject to a penalty of £131K, being a
disgorgement of the value of the benefits received. In arriving at this
decision the FSA took into account co-operation offered by Ahmad in respect
of an (unrelated) investigation on insider dealing. With regard to the latter
Ahmad entered into a plea agreement with the FSA under the Serious
Organised Crime and Police Act 2005, which is the first time the FSA has used
these powers. For his insider dealing activities Ahmad received a
suspended 10 months imprisonment sentence; sentenced to 300 hours
community work; and fined £50K. A confiscation order was also made
against him in the sum of £106,280.
The link will provide access to the Final Notice issued by the FSA in respect of
the directed trades issue as well as providing a listing of the 11 individuals
that the FSA is currently prosecuting for insider dealing.
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Competence

Useful Links:
SYSC 5.1
CP 10/12
Regulatory Roundup #11

The FSA has released CP 10/12 – “Competence and ethics”.
The Code of Practice for Approved Persons (APER) will have some
amendments, chief of which will be the addition of APER 4.5.13A which will
require those holding a significant influence function (basically all controlled
functions bar the CF 30 customer function) to satisfy themselves that the area
of business that they are responsible for has appropriate procedures in place to
measure the competence of each individual member of staff.
The remainder of the paper largely concerns changes to the FSA’s Training and
Competence (TC) requirements so will be relevant to firms which have retail
clients. Having said this, and in keeping with SYSC 5.1.4A, many non-retail
firms take TC into account when complying with the training and competence
requirements in SYSC. Such firms may also wish to consider the new CP.
Proposals include imposing a 30 month time limit in which an individual must
pass all required exams; the removal of ‘grandfathering’ provisions so that all
affected individuals must pass the required exams; and the reintroduction to TC
of a list of qualifications that meet the FSA’s requirements.
The major impact is upon the advice element that a firm may offer and is a
consequence of the Retail Distribution Review.
We know that many firms use the IMC as a competence benchmark (see
Regulatory Roundup #11 for changes being made to the IMC). By way of
example, discretionary portfolio managers that do not advise will not be
affected. However those discretionary portfolio managers that also offer
advice will find that the IMC will cease to be an acceptable qualification after
31 December 2012. This is illustrated in Appendix 4R of the draft TC. In Table
11 (managing investments) the IMC is acceptable whereas in Table 2 (advising
on securities) the IMC is only valid until 31 December 2010. The link in
Regulatory Roundup #11 will allow the download of an explanatory brochure.
The proposed draft rules can be found in Appendix 1 of the CP.
The consultation period ends 6 September 2010.
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AIFM directive delay
FSA’s AIFM directive presentation

Useful Links:
News on delay

Rapporteur Jean-Paul Gauzès has now announced that the Parliamentary
vote on the AIFM directive will be delayed from July until September.

Regulatory Roundup #15

The UK is said to be pushing for second chance passports into individual
countries for non EU funds that fail to qualify for a license because they do
not meet the required standards. In addition, the UK is looking to water
down the powers given to the pan European regulators, such as ESMA (see
Regulatory Roundup #15), while the Parliament is apparently pushing the
other way. Spain had hoped to find a compromise version before its
Presidency was up but Belgium will take the EU Presidency from Spain in
July.

FSA’s AIFM directive
presentation

In early June the FSA held a presentation on the AIFM directive.

Dan Waters’ speech

The link will take you to the slides used for the FSA’s AIFM directive
presentation.
Slides 14 & 15 concern marketing and firms could find them useful as an
aide memoire. The slides contain domicile of fund vs. domicile of manager
matrices on how marketing will be impacted if the Council win (ECOFIN) or
Parliament wins (ECON) (see Regulatory Roundup 15 for a refresher on
how the EU system works).
Note the harsher regime of ECON in relation to third country managers
regardless of domicile of funds and/or EU managers with third country
funds. If certain conditions are not met then not only will marketing be
prohibited but also ‘own initiative’ investment will be prohibited – which
effectively will make it ‘illegal’ to buy such funds.
Those firms that would like further detail on the marketing implications of
the AIFM directive – particularly with regard to US funds and managers –
should read the conference speech made by Dan Waters on 10 June.
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The role of auditors
& Skilled Persons Reports

Useful Links:
Discussion Paper 10/3

Discussion Paper 10/3 “Enhancing the auditor’s contribution to
prudential regulation” has been issued by the FSA.

If you need help with a
section 166 report,
contact Complyport

Firms that hold client money and assets may find 3.43 onwards of
interest. As mentioned in previous Regulatory Roundups, and indeed on
page 3 of this Regulatory Roundup, the FSA has had concerns over firms’
handling of client assets. As you will know, SUP 3 concerns auditors with
SUP 3.10 setting out the duties of an auditor of a firm regarding client
money and assets. The FSA places some reliance on these independent
assurances so is concerned that there is a lack of understanding of the FSA
Handbook among some auditors. Examples cited include audit reports
quoting the wrong FSA Firm Reference Number, or even referring to
another firm; not understanding the SUP 3.10 obligations; and referring to
the wrong chapters of the Handbook. The FSA intend to consult by the
end of September 2010 on proposals to enhance the auditors’ reporting
on client assets.
The Discussion Paper also reveals that the FSA is considering making more
effective use of section 166 Skilled Persons Reports. Given the number of
firms the FSA regulates, and the move to more intensive supervision, it
may be that the FSA should be thinking in terms of commissioning more
s166 Reports (88 were commissioned in 2009/10). Currently s166 Reports
involve a contractual relationship between the firm and the skilled person
which the FSA feel may give rise to a conflict of interest. The FSA is
considering whether it is desirable for FSMA to be amended to allow it to
commission the equivalent of a s166 directly, with the report being
addressed to the FSA but paid for by the firm.
Other areas under consideration are the possibility of regulatory returns
being subject to audit or some other form of regulatory review (the
FSA001 is one of the forms that appear to cause problems) and, in chapter
7, whether auditors should have a role in relation to Pillar 3 disclosure.
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UK regulatory reform

Useful Links:
Hector Sants’ speech
FSA announcement – Jon
Pain
FSA announcement – Sally
Dewar
Sheila Nicoll's speech

The FSA is being broken up into the Prudential Regulation Authority
(‘PRA’), as a subsidiary of the Bank of England, and a new Consumer
Protection and Markets Authority (‘CPMA’). A two year transition process
is underway with Hector Sants to become the head of the PRA.
Hector Sants mentioned in his recent speech (see link) that all the major
policy initiatives of the FSA will be taken forward into the new structure
and that the intensive supervisory approach will continue in the new
organisational framework. According to Lord Turner, who will remain
Chairman at the FSA during the transition, 'there will be a high degree of
continuity which builds on the new supervisory techniques'. Please see the
‘FSA Chairman’s speech’ article in this Regulatory Roundup for further
information of Turner’s speech. On the same day as the speeches by Sants
and Turner, Sheila Nicoll also reinforced the same message by saying, ‘the
changes announced by the government are about regulatory structures,
not the substance of what we do’.
Jon Pain, Managing Director of Supervision at the FSA, has indicated that
there will not be a suitable role for him in the new structure (Pain was,
reportedly, to be head of the FSA following Sants expected departure) and
will be leaving the FSA in January 2011. Sally Dewar, Managing Director of
Risk at the FSA, has also announced that she will be leaving the FSA (in
March 2011).
Other reforms in the financial services industry include the Bank of
England's newly created Financial Policy Committee (‘FPC’), which will be
responsible for macro-prudential regulation. It should be remembered
that any changes that Mr Osborne hopes to implement to the way ‘macroprudential’ matters and risk are approached will still have to fit in with
Europe’s wishes (see ‘European Supervision – All Change’ in Regulatory
Roundup #15). A new Economic Crime Agency will also be created for the
function that was previously dealt with by a number of different entities
such as the Serious Fraud Office and the FSA.
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FSA Chairman’s speech

Useful Links:
Adair Turner’s speech

Adair Turner spoke at the FSA’s Annual Public Meeting on 24 June 2010
reporting on the performance over the past year.
He mentioned that it is ‘very difficult in this meeting... ...to produce indices
of outcome in the latest year which measure our performance in any
meaningful way’. The Annual Report’s focus is on an ‘imperfect’ link
between activities and outcomes. Turner indicated how the FSA has
changed over the past 3 years, with a previous approach to ‘regulation and
supervision of product terms disclosure and of sales processes’, into a new
belief that ‘the specific characteristics of retail financial services...
...require a more interventionist approach.
‘The government has now decided’ to implement major structural change
and Turner outlined his long belief of the dangers in the current structure.
‘If the new prudential approaches which we have now put in place are
sound, the proof will be whether our banks and insurance companies
avoid trouble in 2015 and 2020.’
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FSA Enforcement Conference 2010

Useful Links:
Speech by Margaret Cole

Margaret Cole emphasised the FSA’s strong and continuing commitment
to their aim of credible deterrence, which she described as meaning
‘having an enforcement team who are seen as a force to be reckoned
with’. She backed up her emphasis with multiple references to past and
present penalties, criminal prosecutions and actions against individuals.
‘We are showing that the FSA has teeth – and we know that those teeth
have to stay sharp.’
Last October the FSA’s Financial Crime & Intelligence Division merged with
the Enforcement Division to create a stronger division with a dedicated
intelligence function. Cole made a focus on the progress this division had
made on areas of market misconduct and insider dealing.
In May the FSA became a designated prosecutor under SOCPA 2005 – a
power which it has already used (see the article on Mr Ahmad on page 4
of this Regulatory Roundup). The FSA ‘have a trip to the Supreme Court
coming up in July on the question of whether we have the legal power to
add charges of money laundering alongside charges of insider dealing’.
Cole said the FSA are currently prosecuting 12 individuals in four insider
dealing cases (the link on the ‘Directed trades’ article to the FSA notice
lists 11 of these), having secured five sentences of imprisonment for
insider dealing previously.
Since April the FSA has made record fines against firms and individuals
totalling £50m. In March the FSA introduced a new penalty setting policy
relating the penalties closely to the advantage gained from the
misconduct. In May the FSA made their largest fine ever against JP Morgan
of over £33m over client money failings. May also saw the FSA’s highest
ever fine on an individual - £2.8m on Simon Eagle for share ramping.
Recent months saw fines of over £7m on five firms for transaction
reporting failures.
Margaret Cole said it was ‘vital that the momentum of enforcement
activity is kept during the transition to the Consumer Protection and
Markets Authority (CPMA). In my view it’s also essential that the new
authority maintains a strong and respected enforcement division.’
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Remuneration

Regulatory Roundup #6

The European Council’s Committee of Permanent Representatives
(‘COREPER’) have agreed amending text of the Capital Requirements
Directive (‘CRD’) III which will affect remuneration and bonuses –
possibly from January 2011. As you will know the FSA implemented a
Remuneration Code in SYSC 19 (see Regulatory Roundup #6). SYSC 19 only
applies to UK banks and building societies and large BIPRU 730k firms. The
proposals would impact on all firms subject to the CRD.
The FSA are studying the draft text of the proposed directive (which the
European Parliament are expected to vote on next week) for how it may
impact on current rules and guidance.
In any event, the FSA will need to consult on the proposed rules. We will
update clients when further information is known.

11

Complyport strengthens team

Complyport Team

Following other recent senior appointments, Complyport is delighted to
welcome Susan Askew to the team.
Susan joins Complyport from Close Brothers Group Plc, where she served
for three years as Group Compliance Manager, joining when the Group
Compliance department was initially established. Group Compliance was
responsible for oversight of the compliance arrangements in the banking,
asset management, securities and corporate finance divisions and Susan
was involved in assessing the group-wide implications of new regulatory
requirements (e.g. TCF and MiFID).
Prior to this role, Susan worked as a Senior Manager in the regulatory
consulting practice at KPMG for nine years, advising a range of fund
management, banking and securities firms and undertaking investigations
work for IMRO/FSA. Susan specialised in advising on Conduct of Business
rules and the effectiveness of compliance arrangements. Previously, Susan
worked for SG Warburg/Mercury Asset Management for 17 years in a
number of roles, including Internal Audit, Unit Trust Marketing and Group
Compliance. Susan was the deputy Compliance Officer for the unit trust
sales company when the Financial Services Act was brought into effect in
1988 before moving to the Mercury Asset Management Group Compliance
department where her responsibilities included advising the businesses on
the application of the rules and compliance monitoring.
At Complyport Susan is a Senior Consultant in the Investment Business
Team using her previous industry and consulting experience to provide
regulatory guidance and support to clients.
Susan is a Member of the Chartered Institute for Securities & Investment
(MCSI) and a Chartered Banker.
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Bespoke, Practical Consulting

If any of the topics
discussed above raise
questions or a need for
guidance or support,
please feel free to contact
Peter Carlisle
For details of any other of
Complyport’s services,
please contact Philip
Chapman

The Complyport Regulatory Roundup is provided for information purposes
only and represents a summary of the above subjects. It is not intended to
offer a legal opinion, advice or recommendation as to future action and it
is provided solely as a discussion document. ©Complyport Ltd 2010
Complyport Limited (“Complyport”), Company Number: 04333584 is a
Limited Company registered in ENGLAND with Registered Office at 66
Lincoln’s Inn Field, London, WC2A 3LH, United Kingdom.
This message is for the named person's use only. It serves purely for
information purposes, and is not an offer or financial promotion. It may
contain confidential, proprietary or legally privileged information. No
confidentiality or privilege is waived or lost by any transmission errors. If
you receive this message in error, please immediately delete it and all
copies of it from your system, destroy any hard copies of it and notify the
sender. You must not, directly or indirectly, use, disclose, distribute, print,
or copy any part of this message if you are not the intended recipient.
Message transmission is not guaranteed to be secure. Any information
contained herein is subject to Complyport’s Standard Terms and
Conditions of Business which are available upon request. Complyport and
its affiliates do not assume any liability whatsoever for the content of this
email, or make any representation or warranties, as to the accuracy or
completeness of any information contained in this email.
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