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Regulatory Roundup
9 December 2010
Issue #23

In Brief:
FSA Fees: Update on Fee blocks
Stewardship Code: Comply or
explain
Custody and Client Money:
Update to transfer collateral
arrangements
Operational Oversight Function:
New Controlled function and the
CMAR
Mobile Phones: Feedback and the
final rules
Liquidity: Expiry of a transitional
provision
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Chi-X: New guidance on centrally
cleared CFD’s
JMLSG III: Final guidance issued
FATF: Update on the “40+9”
Remuneration Disclosure:
Requirements arising from
CP10/27

If any of the topics discussed above raise questions or a need for guidance or support,
please feel free to contact Peter Carlisle.

COMPLYPORT REGULATORY ROUNDUP

FSA Fees
Stewardship Code

Useful links:
2010/11 fee calculator
FSA Fees Tariff Bases
FSA CP10/24

Reg Roundup #15

As will be known, FSA Fees are governed by which FSA Fee-Block(s) a
firm falls under e.g. Fund managers are A007 and ‘Advisory only firms
and advisory, arrangers, dealers, or brokers (NOT holding client money
or assets, or both)’ are A013.
Fees are calculated on a FuM basis for A007 although on a CF30 headcount
basis for A013. To avoid double charging the latter should be based upon
the number of persons approved to perform the CF30 function but
excluding those persons solely acting in the capacity of an investment
manager.
Early in the new year firms falling into such Fee-Blocks should be receiving
a form from the FSA for completion which will help the FSA to calculate
the fee correctly.
As mentioned in previous Regulatory Roundups, e.g. #15, the FSA provides
a Fees Calculator facility on its website which firms can use to ensure that
the correct fee is being demanded by the FSA.
Incidentally the FSA has published clarification on the figure to be used
when those in Fee-Block A007 enter the FuM data – see Chapter 5 of
CP10/24 ‘Regulatory fees and levies’.

Useful Links
Reg Roundup #17
Stewardship Code
Instrument

Regulatory Roundup # 17 referred to proposed changes to COBS 2.2
(‘Information disclosure before providing services’) to require a firm,
when managing investments for a professional client (that is not a
natural person), to disclose its adherence to the Stewardship Code
(venture capital firms will be excluded from the proposed requirement).
The requirement came into force 6 December – the link will show the
changes to COBS 2.2. The purpose of the rule is to reflect the FSA’s
support of the Code’s objectives and not to duplicate the Code’s
requirements. Complyport’s clients will have been contacted directly by
their relationship managers about the Stewardship Code.
Regulatory Roundup # 17 contains useful links to further information on
the Stewardship Code.
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Custody and Client Money

Useful links:
FSA Client Assets
Sourcebook

The proposed changes to CASS 6 (‘Custody rules’) and CASS 7 (‘Client
money rules’) mentioned in Regulatory Roundup # 17 came into force on
1 December.

Reg Roundup #17

The changes impact the title transfer collateral arrangements (‘TTCA’) in
those two chapters. The changes come about as a result of focussed FSA
visits to spread betting and CFD providers which led to the discovery that
some of these firms were using the current TTCA provisions to
indiscriminately remove clients’ money from the client money protection
regime in CASS. Following 1 December the TTCA arrangements now only
apply to non-retail clients.
The FSA has also produced guidance on ‘money due and payable to the
firm’. The guidance arises from a further discovery that some firms are
incorrectly using the ‘money due and payable to the firm’ provisions to
reduce the amount of money they segregate as client money – see CASS
7.2.10A using the link.
Firms that have retail clients and make use of TTCA will need to ensure
that adequate procedures are in place to ensure that those clients’ money
and assets are afforded the protections set out in CASS.
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CASS & a New Operational Oversight
Function

Useful link
PS10/16

There are big changes to CASS coming up which include a new control
function and the need to complete a Client Money and Asset Return
(‘CMAR’),

Reg Roundup #11

As mentioned in Regulatory Roundup # 11, the FSA are introducing a
‘CASS operational oversight function’ (CF10a) which is the operational
role of ensuring that the appropriate client assets and client money
protections are actively being achieved by the firm in the course of its
business. Firms should apportion this role by 1 Jan 2011. However small
firms (CASS 1A.2.7 defines a CASS large, medium and small firm) have
been given much less burdensome requirements following this date application to the FSA for the role of ‘CF10a’ will not be necessary for
small firms as the CF10 will (by default unless the firm nominates another
person) take on this responsibility.
The FSA will email all firms (with relevant investment business and client
assets permissions and requirements) for details of client money/assets
held and the name of the individual responsible for CASS oversight. Firms
will be emailed from the CASS Sector informing them of the requirement
to submit a CMAR. Large and medium CASS firms will be under a monthly
obligation whilst small CASS firms will be required to submit a half-yearly
CMAR within 15 business days of 30 June 2011 and 31 December 2011
(the return is based on the calendar year and not a firm’s accounting
reference date). The first report due in July 2011 will only need to cover
the period from 1 June 2011 to 30 June 2011.
Other changes impact upon firms providing prime brokerage services (see
CASS 9) and restrictions placed upon funds deposited or held within a
group (see CASS 7.4.9).
Rule changes, including an example of the new CMAR, are contained in PS
10/16 – ‘Client Assets Sourcebook (Enhancements) Instruments
2010’. The paper also reminds us that the FSA launched a specialist CASS
Sector unit in June to increase its focus on the regulation of client assets.
The various changes come into force on different dates. Firms should
refer to the table in Annex 2 of PS10/16 for a useful summary.
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Mobile Phone Recording

Useful link:
Reg Roundup #11

The FSA has released PS10/17 – “Taping of mobile phones”, being
feedback on CP10/7 (see Regulatory Roundup # 11) together with the
final rules.

PS10/17

As you will know, COBS 11.8 concerns recording telephone conversations
and electronic communications in respect of any activities falling within
those set out in COBS 11.8.1. By virtue of COBS 11.8.6(1), the recording
obligation does not apply to telephone conversations and electronic
communications (except emails) sent from or received on a mobile
telephone or other mobile handheld electronic communication
device. This exemption will be removed in its entirety.
A new rule – COBS 11.8.5A – will be inserted to require a firm to take
reasonable steps to prevent an employee making or receiving relevant
telephone conversations and communications on privately-owned
equipment which the firm is unable to record or copy.
The FSA will not be prescriptive about what constitutes ‘reasonable steps’
but e.g. section 2.26 of PS10/17 quotes some examples which “.. appear
sensible ...”. Section 2.30 advises that the FSA would expect firms to make
employees aware of the requirements, “ ... for example through adequate
compliance training...”. The regulator would also expect trails to be in
place so that firms are alerted to any relevant conversations that have
occurred off taped lines. Section 2.45 covers the situation when an
employee is working from home or operating out of an office in the EU on
behalf of a UK based firm (including EU or third-country firms with
branches in the UK).
The exemption available to discretionary investment managers remains
provided that the requirements in COBS 11.8.6(2) & (3) are met.
A reminder to firms that the recording obligation is an FSA requirement
and not a MiFID/EU requirement. As a result the discretionary manager
exemption in COBS 11.8.6(2) would only be available if the ‘other firm’ is
also subject to COBS 11.8.5.
Firms that are affected have a year to consider how best to comply with
the new rules; the changes are effective from 14 November 2011.
The Annex to Appendix 1 of PS10/17 contains the revised rules.
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BIPRU 12 & Liquidity
Transaction Reporting and Chi-X

Useful links:
Reg Roundup #4

A reminder that following the expiry of a transitional provision on 31
October, BIPRU 12.2 (‘Adequacy of liquidity resources’) now also applies
to a non-ILAS BIPRU firm (see Regulatory Roundup # 4 for details).

Reg Roundup #22
For such firms the Overall Liquidity Adequacy Rule (OLAR) has come into
force. During the transitional period a non-ILAS BIPRU firm was instead
subject to the Overall Financial Adequacy Rules set out in GENPRU
1.1.26. As a result the self sufficiency requirement will now apply. If a
firm wants to rely on other entities within a group then an application for
an intra-group liquidity modification will need to be applied for.
For the avoidance of doubt, although BIPRU 12.2 now comes into play,
BIPRU 12.5 to 12.7 and BIPRU 12.9 do not apply to a non-ILAS BIPRU firm.
Please refer to Regulatory Roundup # 22 for the need for non-ILAS BIPRU
firms to submit FSA055 for the year to 31 December.

Useful Link
CFD Guidance Document

The FSA has released guidance consultation following the launch of a
new type of instrument – centrally cleared contracts for difference.
The guidance reminds us that these new instruments fall under the
transaction reporting regime.
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JMLSG III
FATF Update

Useful link:
Guidance Part III
Reg Roundup #14

Useful links
Review of the "40+9"
FATF Jurisdiction Update
FATF Improving AML/CTF
Compliance Update

The final version of the JMLSG Guidance Part III has been issued .
The consultation version was published in May with the consultation
period ending 9 July (see Regulatory Roundup # 14 for further
details). Part III includes existing material which it was felt did not sit
comfortably within Parts I & II as well as some new material. We are
advised that there have been no substantive changes to the consultation
text save for some re-ordering of the text to improve clarity. It is
acknowledged that some changes will be required to reflect the Terrorist
Asset Freezing etc. Bill which is expected to be passed before the end of
the year.

As many will be aware, The Financial Action Task Force (FATF) – which is
the global standard setting body for anti-money laundering and
combating the financing of terrorism – has set out 40 Recommendations
(on money laundering) and 9 Special Recommendations (on terrorist
financing). FATF is currently undertaking a review of the ’40 + 9’ to ensure
they remain up-to-date and relevant e.g. to add tax crimes as a predicate
offence for money laundering which would mean that transactions relating
to the proceeds of tax crimes would have to be reported as suspicious
transactions.
Comments are welcome no later than 7 January 2011.
In a separate publication FATF has updated its list of jurisdictions which
have strategic AML/CFT deficiencies – a listing which ranges from Greece
to Qatar – as well as identifying new jurisdictions such as Venezuela. In
addition, FATF has also updated its Public Statement on Iran and the
Democratic People’s Republic of Korea.
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Remuneration Disclosure

Useful link:
CP10/27
Reg Roundup #20

Whilst BIPRU firms consider the impact of CP10/19 and the
Remuneration Code (see e.g. Regulatory Roundup #20), the FSA has
released CP10/27 “Implementing CRD3 requirements on the disclosure
of remuneration”.
Although different language is used, the disclosure will relate to ‘Code
staff’ – again reference should be made to Regulatory Roundup #20 –
although ‘significant’ firms will be required to disclose at the level of senior
personnel. As will be appreciated, both consultations stem from
amendments to the Capital Requirements Directive. As amendments to
the latter are set to come into force on 1 January 2011 the scope for
substantial changes to the proposals is limited.
Although the Remuneration Code will be reflected in SYSC 19 of the
handbook, the disclosure requirements arising from the latest CP will be
by way of amendment to BIPRU 11 (“Disclosure (Pillar 3)”).
Disclosures vary from information on the links between pay and
performance to information on the performance criteria on which
entitlement to shares etc. is based.
Firms will be required to make disclosure to the public which is updated at
least annually. Although the FSA is setting a deadline of 31 December
2011 for firms to make their first disclosure under this regime, they also
expect disclosure to be made ‘as soon as practicable’. As to the method of
disclosure, on the one hand the FSA is not intending to add to BIPRU
11.3.10 ‘Media and location of publication’ but will also bear in mind CEBS
guidance that disclosure ‘may take the form of a stand-alone report or
may be included in the institution’s annual report and accounts’.
Firms should take note of the ‘warning’ in 4.22 of CP10/27. Whilst firms
can take advantage of Pillar 3 disclosure exemptions on grounds of
materiality or proprietary or confidential information (BIPRU 11.3.6 &
11.3.7), the FSA view such exemptions as unlikely to be applicable to the
area of remuneration.

(cont.)

8

Remuneration Disclosure (cont.)

The good news is that a proportionate approach will be taken so BIPRU
limited licence and limited activity firms (‘Tier 4 firms’) will only have to
disclose basic information on remuneration.
The proposed new rules can be found in Appendix 1 of CP10/27. Firms
should also look at Annex 3 which clarifies the FSA’s approach to
proportionality, spelling out exactly what a Tier 4 does, and does not, need
to disclose.
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Bespoke, Practical Consulting

If any of the topics
discussed above raise
questions or a need for
guidance or support,
please feel free to contact
Peter Carlisle
Or for details of any other
of Complyport’s services,
please contact Philip
Chapman

The Complyport Regulatory Roundup is provided for information purposes
only and represents a summary of the above subjects. It is not intended to
offer a legal opinion, advice or recommendation as to future action and it
is provided solely as a discussion document. ©Complyport Ltd
Complyport Limited (“Complyport”), Company Number: 04333584 is a
Limited Company registered in ENGLAND with Registered Office at 66
Lincoln’s Inn Field, London, WC2A 3LH, United Kingdom.
This message is for the named person's use only. It serves purely for
information purposes, and is not an offer or financial promotion. It may
contain confidential, proprietary or legally privileged information. No
confidentiality or privilege is waived or lost by any transmission errors. If
you receive this message in error, please immediately delete it and all
copies of it from your system, destroy any hard copies of it and notify the
sender. You must not, directly or indirectly, use, disclose, distribute, print,
or copy any part of this message if you are not the intended recipient.
Message transmission is not guaranteed to be secure. Any information
contained herein is subject to Complyport’s Standard Terms and
Conditions of Business which are available upon request. Complyport and
its affiliates do not assume any liability whatsoever for the content of this
email, or make any representation or warranties, as to the accuracy or
completeness of any information contained in this email.

10

