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iInancial Transaction Tax

Useful links: There has been much publicity in the press about the proposed EU
FTT Directive Directive, released 28 September, to introduce a financial transaction tax
(FTT).

Current Status . . .
The proposed tax would apply to all financial transactions where (a) at least

one party is established in an EU Member State and (b) that one of the
CAD parties is a financial institution established in a Member State. Financial
transaction is defined in Article 2 of the proposed FTT Directive to include the
purchase and sale of a financial instrument including repos and securities
lending/borrowing; certain transfers between group entities; and the
conclusion or modification of derivative agreements. Many of the other
MiFID terms defined in Article 2 are referenced back to the definitions in MiFID or
the (recast) CAD and BCD (see links). Note that in addition to investment
firms and credit institutions, ‘financial institution’ also includes UCITS (and
the management company); Alternative Investment Funds (and the AIFMs);
and pension funds (and their investment managers).

Interestingly the FTT rates will be fixed, as per Article 8, by each Member
State but cannot be lower than 0.1% (or 0.01% in respect of derivatives)
payable by each financial institution that is party to the transaction —
although each party will be jointly and severally liable for the payment of the
FTT should it turn out that the financial institution hasn’t paid up in time
(immediately for electronic transactions and within three working days for all
other cases). The FTT Directive, page 11, suggests that (‘depending on market
reactions’) the revenues of the tax could be €57bn on a yearly basis in the
whole EU.

Article 12 prohibits Member States from maintaining (or introducing) taxes
on financial transactions other than the FTT - save for VAT - which would
imply that it will replace stamp duty.

Article 17 tells us that it is intended that the FTT Directive will come into
force on 1 January 2014. However, the proposal will need to be approved
unanimously so, according to press articles, the progress and success of the
Directive will be a battle/matter of negotiation between those strongly in
favour (Germany and France) and those strongly against (including the UK
which is threatening to use its veto).
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http://ec.europa.eu/taxation_customs/resources/documents/taxation/other_taxes/financial_sector/com(2011)594_en.pdf
http://www.europarl.europa.eu/oeil/file.jsp?id=5949392
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:177:0201:0201:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:177:0001:0001:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:145:0001:0001:EN:PDF

Remuneration Code Guidance

Regulatory Roundup 33 published in August included details of further

Useful links: consultative guidance issued by the FSA in respect of Remuneration Code

Dear CEO: Remuneration aspects.

Dear CEO: Remuneration The guidance was in the form of two ‘Dear CEQ’ letters: one targeted at Tier
Tier1 1 firms with the other one providing guidance for Tier 2, 3 & 4 firms.
Regulatory Roundup 33 The finalised guidance has now been issued. Highlights from the guidance

include a reminder of: the need to complete a Remuneration Policy
Statement; the need for firms to link the ICAAP with risks arising from their
remuneration policy; and that firms not subject to ARROW may be subject to
a desk-based thematic review or even an on-site visit (the first review is
expected to take place in the first half of 2012).

The guidance also addresses long-term incentive plans and variable
remuneration paid in alternative instruments — although this will not be of
relevance to Tier 3 & 4 firms, which will form the majority of firms that are
subject to the Remuneration Code.

For further details reference should be made to Regulatory Roundup 33.

A prompt, but hasty, response to a FSA letter cost Towry Investment

Useful links: . .
. . Management Ltd (TIM) £494K in penalties.
Final Notice
A ‘Dear CEO’ letter was sent out in January 2010 (see Regulatory Roundup 8
Regulatory Roundup 8 for further details) to firms that held client money and/or assets. The letter
drew attention to the FSA’s concerns over firms’ handling of client money
FSA Client Money and and assets which were published in a ‘Client Money & Asset report’.
Asset Report Recipient firms were asked to confirm that both the letter and report had

been properly considered and that they were in compliance with CASS
requirements.

TIM responded in a positive manner four days later — and just over 9 months
after that received a FSA CASS thematic visit.

(cont.)
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http://www.fsa.gov.uk/pubs/guidance/fg11_16_remuneration_t234.pdf
http://www.fsa.gov.uk/pubs/guidance/fg11_16_remuneration_t1.pdf
http://www.fsa.gov.uk/pubs/guidance/fg11_16_remuneration_t1.pdf
http://www.complyport.com/downloads/Webround_33.pdf
http://www.fsa.gov.uk/pubs/final/towry.pdf
http://www.complyport.com/downloads/Webround_08.pdf
http://www.fsa.gov.uk/pubs/other/cass_risk.pdf
http://www.fsa.gov.uk/pubs/other/cass_risk.pdf

ompt Response (cont.)

The visit team found several failings, which hadn’t been identified by TIM,
which took place over a period in excess of nine years involving an average
client money balance of £50.6m at any given time.

In addition to a breach of Principle 10 (‘a firm must arrange adequate
protection for clients’ assets when it is responsible for them’) referenced in
the Final Notice, mention is also made of Principle 11 (‘relations with
regulators’). Apart from not disclosing CASS breaches to the FSA, the latter
was because TIM hadn’t made adequate inquiries before responding to the
‘Dear CEQ’ letter and neither the Audit, Risk & Compliance Committee nor
the Board made any enquiries as to whether a response had been sent/would
be sent to the FSA.

Firms that hold client money and/or assets may wish to bear in mind the
report’s findings — which are highlighted in 4.8 of the Final Notice — when
next reviewing the adequacy of their systems and controls. At the recent FSA
Asset Management Conference we were reminded that the CASS team at the
FSA is growing and is one of the few areas that has a budget for an increase
in head-count.

All firms, even those far from the size of TIM, may wish to satisfy themselves
that their systems and controls in place will ensure that senior
management/Board are always fully in the loop in any matters involving the
firm’s regulatory obligations (see also SYSC 4.3.2 &SYSC 6.1.2)

Useful links: Whilst on the topic of client money a reminder that from 1 October all CASS
Regulatory Roundup 30 medium and large firms have had to have an individual approved for the
CASS oversight function (CF10a). From the same date such firms will also
have to complete a Client Money and Asset Return (CMAR) on a monthly
basis.

CF10a by firm

CF10a by name In terms of client money, any firm holding less than £1m will be classified as a
CASS small firm and will not need to apply for a CF10a but will need to
allocate an individual to have CASS operational oversight. For the avoidance
of doubt, the CMAR obligation does not yet extend to such small firms.
Please see Regulatory Roundup 30 for further details.

Note that the individuals approved for CF10a are not currently shown on the
FSA Register and instead appear on separately maintained lists.
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http://www.complyport.com/downloads/Webround_30.pdf
http://www.fsa.gov.uk/pubs/other/cf10a_firm.pdf
http://www.fsa.gov.uk/pubs/other/cf10a_ind.pdf

ansaction Reporting: Zen

A reminder for firms that transaction report that the Zen ‘hard go-live’ date

Useful links: is 13 November at the latest.

Regulatory Roundup 30

The FSA’s surveillance and monitoring system, Sabre, is being replaced by Zen
which has enhanced capabilities including support for transactions identified
using the Alternative Instrument Identifier (Aii). In practical term firms will
need to ensure that transactions in securities that do not use an ISIN
(currently firms are not obliged to report such transactions in securities
derivatives) are reported by the hard go-live date at the latest.

For further details, including impact on the FSA’s TRS reporting system and
other ARMs, please refer to Regulatory Roundup 30.

Useful links: A new SEC rule is coming into force which will impact on Large Traders (‘LT’)

Federal Register of NMS securities (the latter are basically any US exchange-listed securities

including options. For the precise definition see ‘Rule 600(b)(46)’ on page

480 using link ‘NMS Security’) whether or not the LT is based in the US. The

NMS Security intention is to help the SEC with its investigative and enforcement
activities.

Non-US persons can also be LTs as, for the purposes of the rule, it does not
matter where the NMS security is traded.

There will be a corresponding obligation on registered broker-dealers to
capture certain information on trades by LTs and to detect unidentified LTs.

A LT is a person which:

“Directly or indirectly, including through other persons controlled by such
person, exercises investment discretion over one or more accounts and
effects transactions for the purchase or sale of any NMS security for or on
behalf of such accounts, by or through one or more registered broker-dealers
in an aggregate amount equal to or greater than the identifying activity
level” (‘IAL’).

The IAL is where the aggregate amount is equal to or exceeding (i) 2M shares
or $20M during any calendar day or (ii)20M shares or $200M during any
calendar month.
(cont.)
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http://www.federalregister.gov/articles/2011/08/03/2011-19419/large-trader-reporting
http://www.sec.gov/rules/final/34-51808.pdf
http://www.complyport.com/downloads/Webround_30.pdf

arge Traders (cont.)
ion on Unregulated Ca

For the avoidance of doubt, where a fund is involved it is the adviser/sub-
adviser that will be subject to the rule and not the fund. The ‘Initial filings —
Federal Register who must file?’ section on the Federal Register entry (see link) provides
useful guidance.

Useful links:

A LT is required to file Form 13H with the SEC. Upon receipt the SEC will issue
each LT with a unique number that the LT must provide to its registered
broker-dealers.

Firms can voluntarily elect to register as an LT on Form 13H. This might be
appropriate for firms that do not want to monitor their aggregate activity
levels.

Subsidiaries of an entity can either file independently or the parent can file
on behalf of its subsidiaries.

Annual filings must be submitted within 45 days after the end of each
calendar year. If any information in a filing is inaccurate an LT must file an
amended filing no later than the end of the calendar quarter “in which the
information becomes stale”.

The entry on the Federal Register advises that the requirement on LTs to
identify to the SEC is 1 December 2011 whilst broker-dealers must begin
monitoring from 30 April 2012.

An example of Form 13H can be found in the entry on the Federal Register,
including guidance notes, using the attached link.

Useful links: Regulatory Roundup 29 mentioned the continuing interest of the FSA in the
Regulatory Roundup 29 marketing of unregulated collective investment schemes (UCIS) and the
penalty of £35,000 imposed on Specialist Solutions Public Limited Company
for regulatory failings in such marketing.

The FSA action has now moved from the regulated entity to the approved
person holding the compliance oversight function.

(cont.)
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http://www.complyport.com/downloads/Webround_29.pdf
http://www.federalregister.gov/articles/2011/08/03/2011-19419/large-trader-reporting

Mr lan Jones, who also held the CF1, CF11 and CF30 functions, was not aware
i ) of the regulatory system in relation to the promotion of UCIS and as such
Final Notice | D Jones breached Statement of Principle 7 (being one of the seven Principles in APER

Useful links:

2.1 that are applicable to approved persons rather than one of the eleven
Principlesin PRIN 2.1 that are applicable to firms). The result was a penalty of
£16,000 and an order prohibiting him from performing any significant
influence/customer function in relation to the promotion of UCIS.

Firms are reminded that the promotion of UCIS is subject to the recipient
meeting one of the categories in COBS 4.12. Firms may also be able to use
one of the exemptions in the Promotion of Collective Investment Schemes
(Exemptions) Order 2001 (PCIS). However problems can arise for firms using
this route. By way of example some firms make use of the “certified high net
worth individual “ (HNW) exemption but overlook the restriction in s21(6)
that this exemption can only be used where a scheme invests wholly or
predominantly in shares or debentures of an unlisted company. In addition
most HNW clients are likely to be retail.

Whilst marketing in itself is not a regulated activity, there may be problems
for a firm should it end up undertaking regulated activities with such a HNW
without the necessary Part IV permission. Finally, whilst promotion of a UCIS
is not within the scope of MiFID, the peculiarities of the Directive are such
that if such a communication is deemed to be preparatory to the provision of
a MIFID service (e.g. reception and transmission) then the communication
will be considered as MiFID business. As such a MiFID firm will have to
ensure that the MiFID requirements included in COBS 4 are satisfied. The
message for MiFID firms is that whilst it is not impossible to use PCIS it is
important to tread carefully.

Useful links: Two related Final Notices have been published which are interesting in the
Final Notice Fagbulu miscellany of wrong-doings committed.

Mercurius International was a Cayman based hedge fund with investment

Final Notice Visser management undertaken by Mercurius Capital Management Ltd based in
EC2. The subjects of the Notices are Mr Fagbulu (Compliance Officer and
CFO) and Mr Visser (Director and CEO).

(cont.)
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http://www.fsa.gov.uk/pubs/final/oluwole_fagbulu.pdf
http://www.fsa.gov.uk/pubs/final/michiel_visser.pdf
http://www.fsa.gov.uk/pubs/final/ian_jones.pdf

curius (cont.)

Useful links:
Proposed PFOF Guidance

Between them the Notices advise us of a frequent breach of investment
restrictions (‘a systematic concealment of the Fund’s true position’); market
manipulation (‘cannot have thought ... that the best way for a purchaser to
make a bargain is to offer more than the seller is willing to accept’) which
boosted NAV; detrimental transactions (‘decided to enter into them out of a
sense of desperation’) to raise short-term and expensive funds; fictitious
transactions (‘failed to offer any real, let alone plausible, explanation of these
transactions’) at a time when there were no funds available, the effect of
which was to overstate the value of the Fund’s assets; and misleading
investor communications (‘concealing facts from investors’).

Both were prohibited from performing any function in relation to any
regulated activity. In addition Mr Fagbulu had a penalty of £100,000 imposed
on him whilst Mr Visser’s penalty was £2 million. With regard to the latter the
Tribunal is quoted as saying ‘Mr Visser’s conduct ... was so bad that even £2
million is too little’.

The FSA has issued consultative guidance on the practice of ‘payment for
order flow’ (PFOF). PFOF is an arrangement whereby a broker receives
payment, either in cash or other form, from a third party for directing order
flow to the latter. However such arrangements could fall foul of the FSA’s
rules on inducements, best execution and conflicts of interest.

In an ideal world the best execution obligation would mean that there

should be no disadvantage to the broker’s client in using a market maker that
had a PFOF arrangement with said broker. The FSA is concerned that this
could attract orders that would not otherwise be obtained e.g. not offering
the best price. Such an arrangement poses a potential conflict of interest
between the broker and the broker’s client and should be identified as so by
such brokers in keeping with SYSC 10.1.3. Firms are warned that disclosure of
such a conflict (SYSC 10.1.8) is not a legitimate way of addressing such a
conflict.

The paper effectively demolishes the practice by referring to the
Inducements rules and in particular questioning how it can be argued that it
will “.. enhance the quality of the service to the client” (COBS 2.3.1(2)(c)).

Comments, including responses to nine specific questions, are invited from

market makers, brokers and other interested parties by November 9. The FSA
expect to issue finalised guidance in Q1 2012.
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http://www.fsa.gov.uk/pubs/guidance/gc11_23.pdf

Retail Distribution Review Implementation

Useful links: A recent speech by Linda Woodall, Head of Investments Department, FSA
RDR Implementation acts as a reminder that there is now just 14 months to go before the RDR
comes fully into force.

Regulatory Roundup 32

The RDR will be a consideration for those firms that will have a combination
of Retail Client + Personal Recommendation + Retail Investment

Product. Two points that firms should not overlook: one of the triggers is
‘personal recommendation’ — regardless of whether it is given by a
traditional High Street financial adviser or a niche discretionary investment
manager. In addition, ‘retail investment product’ (RIP) will have a wider
remit than the current ‘retail investment’. Included in the definition of a RIP
there is a ‘catch-all’ description of ‘any other designated investment which
offers exposure to underlying financial assets, in a packaged form which
modifies that exposure when compared with a direct holding in the financial
asset’. The FSA do not wish to be prescriptive by expanding on this and will
leave it to firms’ judgement (and para 2.7 of PS10/6 advises ‘if firms are in
any doubt they should assume that products are caught’).

At this point (and at the risk of repeating what we have said in our article on
page 6 — ‘FSA Action on Unregulated Collective Investment Schemes’) it is
worth noting from the speech that the FSA has ‘significant concerns’ over the
sale of unregulated collective investment schemes (UCIS) — which will be
regarded as a RIP - and informs us that they will ‘continue to closely monitor
firms that sell UCIS and will continue to take enforcement action against
firms that sell them inappropriately’. Although ‘sell’ is a defined term, it
would probably be wisest to assume that the FSA’s interest in UCIS would run
the gamut of advising to marketing. With regard to the latter we would
remind firms that wish to market UCIS to ensure that they are in compliance
with the requirements of COBS 4.12 before so doing.

Whilst they may neither make personal recommendations nor have retail
clients, the FSA reminds all that product providers will also have to be ready
for RDR, including necessary system changes e.g. COBS 6.1B, which will come
into force 31 December 2012, will prevent RIP providers from offering
commission.

Further details on the RDR can be found in Regulatory Roundup 32.
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http://www.fsa.gov.uk/pages/Library/Communication/Speeches/2011/1013_lw.shtml
http://www.complyport.com/downloads/Webround_32.pdf

Bespoke, Practical Consulting

If any of the topics Past issues of Complyport’s Regulatory Roundup are available to view at
discussed above raise http://www.complyport.com/pyPage?docld=roundups.

questions or a need for
guidance or support,
please feel free to contact

The Complyport Regulatory Roundup is provided for information purposes
only and represents a summary of the above subjects. It is not intended to
Peter Carlisle offer a legal opinion, advice or recommendation as to future action and it
is provided solely as a discussion document. © Complyport Ltd

Or for details of any other

of Complyport’s services, Complyport Limited (“Complyport”), Company Number: 04333584 is a
please contact Jon Limited Company registered in ENGLAND with Registered Office at
Wedgbury Devonshire House, 1 Devonshire Street London. W1W 5DR.

This Regulatory Roundup is for the named person's use only. It serves
purely for information purposes, and is not an offer or financial promotion.
It may contain confidential, proprietary or legally privileged information.
No confidentiality or privilege is waived or lost by any transmission errors.
If you receive this Regulatory Roundup in error, please immediately delete
it and all copies of it from your system, destroy any hard copies of it and
notify the sender. You must not, directly or indirectly, use, disclose,
distribute, print, or copy any part of this message if you are not the
intended recipient. Transmission is not guaranteed to be secure. Any
information contained herein is subject to Complyport’s Standard Terms
and Conditions of Business which are available upon request. Complyport
and its affiliates do not assume any liability whatsoever for the content of
this document, or make any representation or warranties, as to the
accuracy or completeness of any information contained in this document.
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