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If any of the topics discussed above raise questions or a need for guidance or
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ture Capital Funds

Useful links:
European Venture Capital

Funds

Regulatory Roundup 32

The EU Commission has published a proposal relating to venture capital
funds. The latter are recognised as valuable sources of equity finance,
particularly for small and medium-sized enterprises and start ups which
may find traditional bank financing difficult.

Currently there are no specific EU rules relating to fund-raising by venture
capital fund managers (a survey shows that the proportion of cross-border
fund raising has for the last four years reached only 12%) so the proposal
could be regarded as the venture capital equivalent of UCITS IV (for retail
funds) and the AIFMD (for non-UCITS funds). Although the latter creates the
concept of a passport, it is not available to those fund managers whose
aggregate AuM is under €500M (whilst the latter can opt-in to the AIFMD to
take advantage of the passport, the price would be full compliance with the
AIFMD - Regulatory Roundup 32 includes a brief summary).

The proposal sets out uniform requirements for the managers of a fund(s)
which can be designated as a European Venture Capital Fund and the
marketing of such collectives. As suggested above, it will be a requirement
that the total AuM does not exceed a threshold of €500M.

The conditions for the use of the designation ‘European Venture Capital
Fund’ are set out in Articles 4 to 12 of the proposal and include the
requirement that at least 70% of the fund’s aggregate capital contributions
and uncalled committed capital is used to invest in ‘qualifying investments’.
The latter are defined in Article 3(d) and in brief means an undertaking that is
not listed on a regulated market; employs fewer than 250 persons; and with
an annual turnover not exceeding €50M or an annual balance sheet total not
exceeding €43M, and which itself is not a collective.

Article 6 requires marketing to be restricted to 'professional clients’ (as
defined in MiFID, which in turn is reflected in COBS 3.5) or to those investors
where the requirements in Article 6 (a) to (e) are met e.g. a minimum
investment of €100K.
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/lenture Capital Funds (cont.)
e Guidance

Managers who intend to use the designation ‘European Venture Capital
Fund’ must register with their competent authority, specifying which
Member States they intend marketing into. Once the competent authority
(“immediately after registration” according to Article 15) notifies both ESMA
and those Member States then the latter cannot impose any requirements or
administrative procedures in relation to the marketing of the qualifying funds
and nor can they require any approval of the marketing prior to its
commencement.

The proposal now passes to the European Parliament and the Council for
negotiation and adoption. A Commission press release suggests that the new
rules could be in place by the end of 2012.

Useful links: The FSA is proposing to amend some of its guidance in MAR 1.4 (improper
Market Watch 35 disclosure) to reflect feedback received from the industry.

In Market Watch 35 of last year the subject of the general market practice of
disclosure of certain inside information by brokers was raised. The specific
area of contention were deals in which stock owned by ’persons discharging
managerial responsibilities’ (PDMR) (the definition of the term can be found
in FSMA s96B and includes directors and certain senior executives of an
issuer). Market practice was based on the rationale that whilst such
information would be regarded as ‘inside information’, potential buyers of a
stock would expect their broker to disclose that the seller was a PDMR —a
view which the FSA did not share.

Follow up discussions between the FSA and market participants show that
the latter still consider the disclosure of such inside information to be
acceptable despite the publication of Market Watch 35.

In the light of this, changes to the guidance in MAR 1.4.4 are suggested to the
effect that passing such inside information is prima facie market abuse but
there is an instance when it will not be considered as such when it relates to
a sale by a PDMR. However, on the other side of the coin MAR 1.4.6 will set
out guidance when PDMR status disclosure will be market abuse.
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http://www.fsa.gov.uk/pubs/newsletters/mw_newsletter35.pdf

Market Abuse Guidance (cont.)
isclosure Enhancemen

Useful links: The above assumes that there has been no general announcement made in
Changes to MAR 1.4 advance about the transaction as then, of course, it will no longer be
(Appendix 6) regarded as ‘inside information’.

The proposal is currently in the consultation process: responses are invited by
6 February 2012.

The amendments to MAR 1.4 can be found in Appendix 6 using the link

provided.
Useful links: With reference to Regulatory Roundup 36 concerning the final rules to
Regulatory Roundup 36 implement CRD 3, a reminder that the Pillar 3 disclosure obligations in

BIPRU 11 are to be enhanced with effect from 31 December 2011 (a typo in
the last edition showed the date as 2012).
PS11/12
BIPRU 11.3.3(2) will be added requiring a firm to have policies for “..
CRD inaction assessing whether its disclosures convey its risk profile comprehensively to
- market participants”. Where it is concluded that the disclosures do not
achieve this requirement then the firm must publicly disclose the necessary
information.

BIPRU 11.5 will impose greater disclosure obligations in respect of
securitisations and market risk where these are applicable.

The rule changes can be seen in Appendix 1 of PS11/12.

On the matter of implementing CRD 3 it is interesting to note from a press
release that since the last Regulatory Roundup the Commission is to bring
Italy and Poland before the Court of Justice for incomplete transposition of
CRD 3. The penalty payments requested are €96,446.70 per day and
€37,396.80 per day respectively.
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inancial Crime
ation Reporting

Useful links: Regulatory Roundup 31 included an article on FSA guidance on financial
PS11/15 crime which had been published in the form of a consultation paper
(cP11/12).

Regulatory Roundup 31

The final guidance (PS11/15) has now been published. The guide will be
relevant to all financial services firms and sets out the FSA’s expectations in
relation to firms’ financial crime systems and controls.

The regulator confirms that the guidance should be applied in a “risk-based,
proportionate, outcomes-focussed way” and that the examples of good
practice in the guide provide ways, but not the only ways, of meeting its
requirements. Nevertheless firms should find the guidance a useful tool in
their compliance with SYSC 6.1.1 (“A firm must establish, implement and
maintain adequate policies and procedures .... for countering the risk that the
firm might be used to further financial crime”). The FSA has slipped in
reference to the published guidance by way of SYSC 6.1.1A.

Useful links: A consultation paper (CP11/30: “Proposed Regulatory Prudent Valuation
CP11/30 Return”) has been released by the FSA which introduces a new prudential
return.

However, the good news for the majority of firms is that it is only applicable
to UK banks or BIPRU 730K firms with balance sheet positions of greater than
£3bn.

An example of the return can be found in chapter 3 of the consultation paper
with draft Handbook text in Appendix 1 (which also includes guidance notes
for completion of the return).

The consultation period ends 14 February 2012 with the intention of
applicable firms having to produce regulatory valuation returns starting 31
July 2012 (based on positions as at 30 June 2012).

Useful links: The tenth annual analysis of activity in energy markets is now on the FSA’s
Energy Markets Analysis web site. The paper covers the 12 months to 31 July 2011 and is based upon
a survey of UK energy market brokers.
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Useful links:

Regulatory Roundup 28

Regulatory Roundup 32

Directive 2010/73/EU

CP11/28

As will be known (see Regulatory Roundups 28 & 32) HM Treasury issued a
consultation on the early implementation of certain changes brought about
by a revision of the Prospectus Directive (and the Transparency

Directive). For the record, the changes derived from Amending Directive
2010/73/EU which came into force on 31 December 2010; Member States
have until 1 July 2012 to implement the Directive.

The two measures that were implemented earlier than required (on 31 July
2011 as opposed to the date mentioned above) were the increase in the
investor threshold before a prospectus is required from 100 to 150 investors
and raising the total size of an offer before the offer falls within the scope of
the prospectus regime from €2.5M to €5M. The reason for the early
introduction was the Government’s belief that these measures would help
small companies to access capital markets more easily.

A joint HM Treasury and FSA consultation has been released (CP11/28) with
the purpose of bringing about the remaining amendments arising from
2010/73/EU (please note, there may be some technical issues with the link to
the Amending Directive provided as it does not seem to be supported by all
web platforms. If you cannot access the document using the link please copy
and paste the following address into your web browser:
http://www.esma.europa.eu/system/files/Dir 2010 73.pdf).

Although the changes to the investor and offer size thresholds was a relaxing
of, the then, lower limits, some stricter thresholds are to be introduced. The
amount of capital that a single investor must provide — if an issuer wishes to
take advantage of the exemption from having to provide a prospectus -
increases from €50K to €100K. This comes about following concerns that the
lower limit may be attracting retail investors (on the matter of investor
categorisation the definition of ‘qualified investors’ will be changed to
include professional clients and eligible counterparties). As a result of this
increase, a security’s minimum denomination doubles to €100K. There is a
similar increase for offers of non-equity securities.

Appendix 1 of CP11/28 contains the draft FSMA Regulations whilst Appendix
3 contains the draft changes to the Prospectus Rules sourcebook (PR); the
Disclosure Rules and Transparency Rules sourcebook (chapters 4 & 6 only)
(DTR); and to the Listing Rules sourcebook (LR).

The consultation period ends 13 March 2012.

Complyport Limited
COMPLYPORT 4 Millbank, Westminster, London SW1P 3JA

COMPLIANCE LEADERSHIP t: +44 (0) 20 7399 4980 f: +44 (0) 20 7629 8002

e: info@complyport.co.uk w: www.complyport.com


http://www.esma.europa.eu/system/files/Dir___2010_73.pdf
http://www.complyport.com/downloads/Webround_28.pdf
http://www.complyport.com/downloads/Webround_32.pdf
http://www.esma.europa.eu/system/files/Dir___2010_73.pdf
http://www.fsa.gov.uk/pubs/cp/cp11_28.pdf

Merry Christmas From All the Team

The team at Complyport would like to wish
all our clients and partners a very merry
Christmas and a happy New Year!
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Regulatory Roundup Archive

Useful links:
Past issues

Searchable archive

Past issues of Complyport’s Regulatory Roundup are available to view using
the link provided.

You can access a searchable version of our Regulatory Roundup archive by
clicking on the link.

The Regulatory Roundup archive allows search in three modes: by topic; by
issue number; or by text search.

If you are using the text search for more than one word or a consecutive
phrase the use of “ “ will help speed your search e.g. a search for “regulatory
fees” will ensure that only articles that contain that term are found (rather
than articles containing the words ‘regulatory’ and/or ‘fees’).

Please note that there is a small time-delay between the publication of the
latest Regulatory Roundup and its availability in the searchable archive.
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If any of the topics
discussed above raise
questions or a need for
guidance or support,
please feel free to contact

Peter Carlisle

Or for details of any other
of Complyport’s services,
please contact Jon

Wedgbury

Complyport is always
interested to receive
feedback and general
comments on either the
Regulatory Roundup or
the Complyport website.
Comments can be sent to
info@complyport.co.uk

COMPLYPORT

COMPLIANCE LEADERSHIP

The Complyport Regulatory Roundup is provided for information purposes
only and represents a summary of the above subjects. It is not intended to
offer a legal opinion, advice or recommendation as to future action and it
is provided solely as a discussion document. © Complyport Ltd

Complyport Limited (“Complyport”), Company Number: 04333584 is a
Limited Company registered in ENGLAND with Registered Office at
Devonshire House, 1 Devonshire Street London. W1W 5DR.

This Regulatory Roundup is for the named person's use only. It serves
purely for information purposes, and is not an offer or financial promotion.
It may contain confidential, proprietary or legally privileged information.
No confidentiality or privilege is waived or lost by any transmission errors.
If you receive this Regulatory Roundup in error, please immediately delete
it and all copies of it from your system, destroy any hard copies of it and
notify the sender. You must not, directly or indirectly, use, disclose,
distribute, print, or copy any part of this message if you are not the
intended recipient. Transmission is not guaranteed to be secure. Any
information contained herein is subject to Complyport’s Standard Terms
and Conditions of Business which are available upon request. Complyport
and its affiliates do not assume any liability whatsoever for the content of
this document, or make any representation or warranties, as to the
accuracy or completeness of any information contained in this document.
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