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Regulatory Roundup
18 April 2012
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In Brief:
Transaction Reporting: Final guidance
issued by FSA covering exemptions
and issues such as over-reporting and
non-reportable instruments
Non-Executive Directors: FSA
consultative guidance sets out the
Regulator’s expectations for NEDs
New Legal Forms of Authorised CIS:
Proposal to create new authorised
contractual scheme
Cass Resolution Pack: New Rules for
firms that hold client money and / or
assets
FSCS Changes: Proposals include
changes to eligibility criteria
Conduct Risk Outlook 2012: Risk areas
include promotion of UCIS and Host
ACDs
FSA Business Plan 2012/13: Areas of
focus will include client money and
assets and transaction reporting

In the Complyport Regulatory Roundup:

Transaction Reporting
Non-Executive Directors
New Legal Forms of Authorised CIS
CASS Resolution Pack
FSCS Changes
Conduct Risk Outlook 2012
FSA Business Plan 2012/13
Financial Crime
Financial Promotions
FSA Fees: Tariff Base Changes Update
Regulatory Roundup Archive

2
3
4
5
6
6
8
10
11
12
13

Financial Crime: Consultative
guidance published by FSA following
bribery thematic review
Financial Promotions: Guidance
issued on fund performance and
image advertising
FSA Fees: Tariff Base Changes
Update: Enhanced guidance on
calculating fees

If any of the topics discussed above raise questions or a need for guidance or
support, please feel free to contact Peter Carlisle.

Transaction Reporting

Useful links:
TRUP 3
Regulatory Roundup 36

As mentioned in Regulatory Roundup 36, the FSA released a (consultative)
update of the Transaction Reporting User Pack (TRUP).
The Regulator has now issued the finalised guidance (TRUP 3).
The final version largely follows on the lines of the consultative document,
but following feedback there are some changes: some in an attempt to make
things clearer and some representing a change of heart.

Chapter 9 provides guidelines for the reporting of certain trading scenarios
including those involving portfolio managers. We are reminded that whilst
SUP 17.2.2 provides an exemption for portfolio managers, when they can
rely on the other party's transaction reporting obligations, it is only applicable
in certain circumstances – chief of which is that it is only applicable when
exercising discretion (so, for instance, the exemption is not available to a
portfolio manager if a transaction arises as a result of a recommendation
made or where there are execution-only transactions). For portfolio
managers ‘the other party’ is typically the broker (note that the broker would
not be reporting on behalf of the portfolio manager; the broker will simply
have to meet its own reporting requirement in order for the portfolio
manager to take advantage of SUP 17.2.2) and the portfolio manager need
only have ‘reasonable grounds’ to be satisfied that the broker will report the
transaction to the FSA or other competent authority. It is confirmed that the
portfolio manager is not required to conduct due diligence to ensure that
reports are being submitted accurately and that instead an annual check that
the reporting firm continues to be a MiFID investment firm subject to
transaction reporting obligations under MiFID will suffice.
Section 9.7.2 sets out various other scenarios when a portfolio manager
cannot rely on a third party to report transactions, including when an EEA
broker passes the order to a non-EEA broker to execute the trade. A
concern was raised that it is not always clear to portfolio managers when this
happens - and even when it was clear the confirmation might not be received
in a timely manner. The FSA’s response is that portfolio managers should
ensure they receive confirmation of the entity they are transacting with in a
timely manner to meet the reporting obligation.

(cont.)
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Transaction Reporting (cont.)
Non-Executive Directors

Over-reporting is covered (see 11.3) although the term may be interpreted
differently amongst firms. In the eyes of the FSA ‘over-reporting’ refers to
the reporting of instruments that are not reportable under SUP 17; the
Regulator does not regard transaction reporting by portfolio managers that
could rely on a third party to report as ‘over-reporting’. The FSA recognises
that separating out transactions in non-reportable instruments may be costly
and will allow firms to over-report transactions in non-reportable
instruments. Having said that, the FSA will reject non-reportable instruments
on Aii markets. The FSA also advises that firms should take reasonable steps
to avoid over-reporting of non-reportable instruments.
On the matter of non-reportable instruments, section 3.2 confirms that
transactions in commodity, interest rate and foreign-exchange OTC/listed
derivatives are not reportable but securitised instruments that track
commodities, interest rates and foreign-exchange are reportable. An
example is provided of the different approach between Cocoa Futures
contracts (not reportable) and ETFS Cocoa Exchange Traded Commodity (is
reportable).

Useful links:
NEDs: FSA Guidance
Regulatory Roundup 26

As will be known, the FSA has always attached importance to sound
corporate governance within authorised firms and has looked to NonExecutive Directors (NEDs) to provide a necessary degree of challenge (for
example see Regulatory Roundup 26).
The FSA has published (consultative) guidance setting out to firms its
expectations of NEDs. The guidance includes examples of various scenarios
such as ‘strategy setting’ and ‘crystallised issues’.
The guidance is not only aimed at firms that are directly involved with retail
clients but also those firms which have a role in providing retail services or
products – an example given is a provider of institutional funds that may be
used by retail pension schemes.
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New Legal Forms of Authorised CIS

Useful links:
Quarterly Consultation

Currently the only authorised funds are authorised unit trusts (AUT) or
ICVCs (which are OEICs that are authorised). The proposal is to create a
new fund vehicle termed an ‘authorised contractual scheme’ (ACS) which
will be either an LP or a co-ownership scheme.
An ACS can be set up as a UCITS or a NURS or a QIS, and if a UCITS then will
be eligible for the UCITS product passport.
The attraction of an ACS is that, unlike both AUTs and OEICs, it will be tax
transparent and so will not be subject to corporation tax or CGT or income
tax. Instead the investors will be treated for tax purposes as if they had
invested directly in the underlying assets.
For LPs that are an ACS the general partner will be the ‘operator’ and the
depositary will be a limited partner – both will need to be authorised and
independent of each other.
In practical terms, in applying COLL to ACS means treating them in the
majority of cases as AUTs. However there are some differences including
box management. It is proposed that the manager of an ACS will be
prohibited from running a box and hence units will have to be cancelled or
created as and when investors redeem from or subscribe to the scheme.
Some of the terms used in COLL will also change e.g. reference to the
manager or trustee of an AUT will be replaced by references to the
authorised fund manager (AFM) or depositary of an AUT or ACS.
The proposals will require changes to FSMA and is in the hands of HMT.
Further details can be found in chapter 8, and appendix 8, of CP12/5
“Quarterly consultation (No. 32)”. The consultation period ends 6 May.
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CASS Resolution Pack

Useful links:
Regulatory Roundup 34
PS12/6

Last August the FSA published a consultation paper (CP11/16) on the
proposal for firms that hold client money and/or client assets to produce a
CASS resolution pack (CRP) - see Regulatory Roundup 34.
The purpose of such a pack is to ensure that a firm maintains information
that would, in the event of an insolvency, assist an insolvency practitioner in
achieving a timely return of client money/assets.
The Regulator has now released PS12/6 (‘The CASS Resolution Pack’)
containing the final Rules which will be in CASS 10. For the avoidance of
doubt, the Rules will not impact upon a firm that is only arranging
safeguarding and administration of assets. Firms that hold client money
and/or assets will be aware of the increased interest that the FSA has been
taking in this area and we would draw attention to page 9 of PS12/6 where
the FSA advises “We are continuing our intensive and intrusive approach to
supervising firms to ensure that deficiencies in CASS compliance are
identified and rectified ...”. See also the reference to this area in the article
‘FSA Business Plan 2012/13’.
The core contents that must be included in a firm’s CRP are set out in CASS
10.2.1 and CASS 10.3.1. Note that the contents will need regular updating
because e.g. daily reconciliations must be included in the CRP.
Firms will need to put in place arrangements to ensure that an administrator
etc. can retrieve each document within 48 hours of appointment of that
officer (or as a result of an FSA request). Having said that, CASS 10.1.9 lists
certain documents that should be retrievable immediately. Documents do
not need to be held in hard copy; electronic format is acceptable.
A proposal in CP11/16 to require firms to submit an annual report to the FSA
in relation to CRP compliance has been dropped; however this has been
replaced by a requirement for the CF10a to report annually to the firm’s
governing body instead.
The Rules will come into force 1 October 2012 and can be found in Appendix
1 of PS12/6.
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FSCS Changes
Conduct Risk Outlook 2012

Useful links:
CP12/7
COMP 4.2

Changes to the Compensation rules are set out in CP12/7 (‘Financial
Services Compensation Scheme: changes to the Compensation
sourcebook’). The proposals are to enable the FSCS to handle claims in a
more streamlined way.
One change is to the eligibility criteria. Unlike ‘eligible complainants’ (FOS),
the term ‘eligible claimant’ (FSCS) can be applied to both professional clients
and retail clients. COMP 4.2 sets out a list of persons not eligible to claim
under the FSCS. It is proposed to remove from the list (i.e. that they will be
eligible to claim under the FSCS) certain persons, including directors and
managers of the relevant person in default (and close relatives) and those
who have contributed to the default.
Chapter 3 of CP12/7 addresses issues relevant to insurance.
Rule changes can be found in Appendix 1 of the consultation paper.

Useful links:
Risk Outlook 2012

The FSA’s Conduct Risk Outlook for 2012 was published in March.
It may be recalled that the Regulator used to issue an annual Financial Risk
Outlook until 2011 when, in recognition of the ‘twin peaks’ approach, it was
replaced by the Prudential Risk Outlook and the Retail Conduct Risk Outlook
(CRO). Despite the use of ‘Retail’ in the title, the document will also be
relevant to firms that, whilst not having any retail clients, may nevertheless
have an involvement with a product that could have retail end users e.g.
managers of unregulated collective investment schemes (UCIS) or Host
Authorised Corporate Directors (ACD).

The CRO sets out the FSA’s assessment of the most significant retail conduct
risks – there are 15 broad risk categories mentioned. The usual suspects are
covered such as general insurance and mortgages. In addition the FSA
continues to have reservations with UCIS which it classifies as complex
products. Whilst it acknowledges that the majority of UCIS are designed for
institutional investors it is finding that more of these schemes are being sold
to retail investors “for whom this product is unsuitable”.
(cont.)
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Conduct Risk Outlook 2012 (cont.)

Useful links:
Regulatory Roundup 32
Regulatory Roundup 35

Firms that are involved in the promotion of UCIS are reminded, yet again,
that they should not inappropriately promote, advise or arrange UCIS
investments to retail investors. It is a concern to the FSA that firms are
making UCIS available to the retail market without conducting sufficient due
diligence or establishing appropriate systems and controls to guard against
the funds reaching the wrong consumers. The FSA intends to conduct a
review of the rules relating to UCIS to improve consumer protection. The
FSA mentions that it has taken forward enforcement cases against UCIS
providers. Those involved in UCIS should bear in mind the personal, as well
as the corporate, aspect in enforcement cases e.g. Banfield/Moss (see
Regulatory Roundup 32) where the lack of sufficient understanding of the
statutory and regulatory restrictions relating to the promotion of UCIS was a
contributing factor and also the penalty imposed on the Compliance Officer
of a firm (see Regulatory Roundup 35).
One other area of perceived risk is the growth in Host ACDs. As will be
known, an OEIC must have an ACD, the duty of which is to operate the fund,
including oversight of the investment manager. Rather than the ACD and the
investment manager being part of the same group, there has been a growing
trend in outsourcing the ACD role to independent third parties (a Host
ACD). In theory it is the ACD that appoints the investment manager, but the
commercial reality is that it is the other way around. The concern is that this
may present a conflict of interest in that the ACD might feel inhibited from
providing the necessary challenge to the potential detriment of
investors. There is also comment on the number of small and newly
established firms using the Host ACD route; the former lacking the systems
and controls found in larger and more established firms and the possibility
that the latter may lack the specialist skills and systems needed to safeguard
investors. The FSA advises that it has increased its supervisory focus on Host
ACD firms.
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FSA Business Plan 2012/13

Useful links:
Business Plan 2012/13
Regulatory Roundup 31

The FSA Business Plan, which closely followed the publication of the FSA
Risk Outlook (see separate article in this Regulatory Roundup), advises that
the FSA’s supervision function moved to a ‘twin peaks’ structure on 2 April
2012.
This is in keeping with the FSA handing over responsibility for prudential
regulation (for banks etc) to the Prudential Regulation Authority (PRA) and
conduct regulation to the Financial Conduct Authority (FCA) – see past
Regulatory Roundups e.g. issue 31 for further details. The FSA’s Conduct
Business Unit is headed by Martin Wheatley, CEO designate of the FCA,
whilst the Prudential Business Unit (PBU) is headed by Hector Sants,
described as CEO designate of the PRA. However, as will be known, Mr Sants
is leaving the Regulator at the end of June 2012 with his role as head of the
PBU being assumed by the current deputy head Andrew Bailey. There is no
official date for the FSA ‘split’ save for ‘early in 2013’.
As a reminder, the PRA will operate as part of the Bank of England and will
focus on the prudential supervision of banks etc. as well as significant
investment firms. It is estimated that a total of 2,200 firms will fall under the
PRA, and, interestingly, approximately 1,100 staff will be transferred to the
Bank. The FCA will have a dual role in that it will be responsible for the
prudential supervision of those firms not falling under the PRA
(approximately 24,500 firms) as well as the conduct regulation of all firms,
including those prudentially supervised by the PRA.
On the supervision front, the FSA will stop using the existing ARROW
approach. Instead, following the set up of the two business units on 2 April,
the two supervisory units will run their own – separate – risk-mitigation
programmes. As such some firms will have two separate sets of mitigating
actions to address. Firms that were due to complete an ARROW assessment
before spring 2013 (when it is assumed that the FCA/PRA will come into
being) will still get a visit (or two) but it will not be an ‘ARROW’ visit. Instead
it will be a supervisory review consisting of two supervisory teams assessing
the risks against their new objectives. We are told that the two supervisory
groups may ask similar questions but the purpose will be different.

(cont.)
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FSA Business Plan 2012/13 (cont.)

Small firms are not forgotten. Section 5 of the paper tells us that the rollout
of the revised supervisory approach will continue and will include (apart from
thematic project work) a four-year rolling assessment programme. The
latter will incorporate workshops; face-to-face and paper-based/online
reviews and follow-up work consisting of both verification and supervision
visits. For those not subject to a face-to-face review, an online review tool is
being developed which is expected to go live in the second half of this year.
We are reminded of the behavioural change in supervisory process from ‘old
style reactive approach’ to the ‘new style proactive approach’ which will be
reflected in a willingness to intervene earlier using a judgement based
approach. The Regulator will continue to take tough enforcement action
where necessary to deliver credible deterrence. Firms are asked to recognise
that this new approach will require greater resources and thus cost more
(elsewhere the paper acknowledges that the average increase in FSA fees for
the last five years has been around 13%).
Apart from the expected areas of market abuse, financial crime, RDR etc.
there are two areas that firms may wish to bear in mind.
The FSA will continue to focus on client money and assets (see article on the
CASS resolution pack in this Regulatory Roundup) and we are promised that
2012/13 will see a further strengthening of the intensive regulatory and
supervisory approach.
One other area that will receive special FSA attention in 2012/13 (the paper
uses the ‘credible deterrence’ expression) is transaction reporting (see
separate article in this Regulatory Roundup). The Regulator believes that
‘compliance remains patchy’ despite several enforcement cases for breaches
of transaction reporting requirements.
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Financial Crime

Useful links:
Guidance Consultation

Regulatory Roundup 37 contained an article on the publication of FSA
guidance on financial crime (which can also be accessed via ‘The Full
Handbook’ page on the FSA website under reference ‘FC’). As mentioned in
the article, SYSC 6.1.1A now includes a reference to FC.

Thematic Review
Regulatory Roundup 28
Regulatory Roundup 37

Although it has only been in existence for four months the FSA has already
published a consultation proposing changes to FC in the light of a recent
thematic review ‘Anti-bribery and corruption systems and controls in
investment banks’. The title is a bit of a misnomer as the FSA makes it clear
in 1.1 that “we expect regulated firms in all sectors to consider our findings
and examples of good and poor practice ..”. Whilst the FSA does not enforce
the Bribery Act (those wishing to report an incident of bribery should contact
the Serious Fraud Office) the Regulator does have a statutory objective of
reducing financial crime.
The thematic review, which involved visits to 15 firms, identified several
weaknesses including a limited understanding of the applicable legal and
regulatory regimes; a lack of senior management oversight; and a failure to
monitor compliance with anti-bribery and corruption policies and
procedures.
Most of the firms visited ranked gifts and hospitality (G&H) as either their
highest or main area of risk. Several examples are provided in section 3.6 of
the thematic review: both positive (fund managers following policies that
prevent them from lunching with the same broker twice in one year), dubious
(a £10,000 trip to South Africa for the World Cup for an employee and his
wife) and noble (the CEO that distributed the contents of an expensive
hamper that he had been given amongst staff). Firms should define limits for
G&H where pre-approval is not needed and where it needs to be declared
(with appropriate reference to the firm’s conflicts of interest policy: see COBS
2.3.8).
Firms may find the guidance issued by the Ministry of Justice useful – a link
can be found in Regulatory Roundup 28.

The consultative guidance follows the normal convention of underlining new,
and strikethrough of redundant, wordage so it will be easy for firms to see
where the changes are. As mentioned above, it’s not a radical overhaul but
rather an enhancement of guidance and examples of good and poor practice.
The consultation period ends 29 April.
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Financial Promotions

Useful links:

The FSA has published ‘Finalised guidance’ on financial promotions.

Guidance on financial
promotions

‘Financial Promotions , Fund Performance and Image Advertising’ is
probably self-explanatory from its title.

Financial promotion
complaint

For most investment firms, the performance rules (COBS 4.6) will only be
relevant where the recipient is likely to be a retail client. Having said that,
the ‘fair, clear and not misleading’ requirements of COBS 4.2 will apply with
respect to all clients regardless of categorisation (on the basis that COBS 4
applies to both ‘communications’ and to ‘financial promotions’). As such, and
bearing in mind the FSA’s views on unregulated collective investment
schemes (see article ‘Conduct Risk Outlook 2012’), firms without retail clients
may wish to use the performance rules as a guide in order to demonstrate
compliance with the spirit of COBS 4.2. Note that COBS 4.6.2, ‘past
performance’, requires the use of complete 12-month periods. Therefore if
figures are only available for a shorter period, say a recently established
fund, then actual past performance cannot be shown at all (see also Note 2
in the table in COBS 4.6.4A).
We are reminded that the FSA does not pre-vet or approve promotions. As
such, even though non-compliant promotions are in circulation this does not
exonerate other firms from seeking to comply (any firm (or consumer)
spotting an unfair, unclear or misleading advert can bring it to the FSA’s
attention – see link).
Image advertising is exempt from most of the COBS 4 rules – but firms need
to ensure that they are clear on what does, and does not, constitute ‘image
advertising’: please see the guidance for further information.
‘Financial Promotions – Advertising ISAs & Adverts for Investment
Professionals’ will be of interest even to firms that have no involvement with
ISAs.

(cont.)
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Financial Promotions (cont.)
FSA Fees: Tariff Base Changes Update

The FSA has seen a number of adverts for fund managers etc. stating that
they are for ‘investment professionals’ but it’s not always clear that this is
the case. We are reminded that whilst ‘investment professional’ may appear
in the Handbook Glossary (which is not the same as ‘professional client’ in
COBS 3.5), it is a term that is normally associated with the Financial
Promotion Order (which is usually relevant for unauthorised firms) or the
Promotion of Collective Schemes (Exemptions) Order (which is relevant for
unregulated collective investment schemes). The message from the FSA is to
be clear about who the investment is aimed at and provides suggestions such
as stating that a promotion is not for retail clients.

Useful links:
Regulatory Roundup 36
Handbook Notice 118

The FSA’s consultation paper CP11/21 ‘Regulatory fees and levies: Policy
proposals for 2012/12’ was covered in Regulatory Roundup 36.
The consultation paper included changes to the tariff base for ‘Advisory
arrangers, dealers or brokers’ (fee-blocks A.12 & A.13 depending upon
whether or not holding client money and/or assets) and ‘Corporate finance
advisers’ (fee-block A.14). The proposal was to move away from the current
head count basis to a ‘net amount retained’ basis (please see Regulatory
Roundup 36 for further details).
As a result of feedback received, the FSA has decided to undertake a further
impact assessment on the proposed change to an income measure for these
three fee-blocks. It is planned to publish the outcome of the impact
assessment in the FSA’s October 2012 fees policy CP.
The feedback has also caused the FSA to enhance its guidance on calculating
and apportioning income and in particular that relating to the risk of overlap
between fee-block A.12 and fee-block A.7 (discretionary fund management).
Respondents wanted clearer distinction between income attributable to dayto-day fund management under fee-block A.7 and that attributable to
activities under fee-block A.12 which are incidental to their overall
management service. In such circumstances firms should exclude from their
annual income calculation any regulated activities belonging to fee-block
A.12 (or A.13 and A.14) where such activities are entirely incidental to the
activity of managing investments. The revised guidance can be found in
section 4.52 of Handbook Notice 118.
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Regulatory Roundup Archive

Useful links:
Past issues
Searchable archive

Past issues of Complyport’s Regulatory Roundup are available to view using
the link provided.
You can access a searchable version of our Regulatory Roundup archive by
clicking on the link.
The Regulatory Roundup archive allows search in three modes: by topic; by
issue number; or by text search.

If you are using the text search for more than one word or a consecutive
phrase the use of “ “ will help speed your search e.g. a search for “regulatory
fees” will ensure that only articles that contain that term are found (rather
than articles containing the words ‘regulatory’ and/or ‘fees’).
Please note that there is a small time-delay between the publication of the
latest Regulatory Roundup and its availability in the searchable archive.
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Bespoke, Practical Consulting

If any of the topics
discussed above raise
questions or a need for
guidance or support,
please feel free to contact
Peter Carlisle
Or for details of any other
of Complyport’s services,
please contact Jon
Wedgbury
Complyport is always
interested to receive
feedback and general
comments on either the
Regulatory Roundup or
the Complyport website.
Comments can be sent to
info@complyport.co.uk

The Complyport Regulatory Roundup is provided for information purposes
only and represents a summary of the above subjects. It is not intended to
offer a legal opinion, advice or recommendation as to future action and it
is provided solely as a discussion document. ©Complyport Ltd
Complyport Limited (“Complyport”), Company Number: 04333584 is a
Limited Company registered in ENGLAND with Registered Office at
Devonshire House, 1 Devonshire Street London. W1W 5DR.
This Regulatory Roundup is for the named person's use only. It serves
purely for information purposes, and is not an offer or financial promotion.
It may contain confidential, proprietary or legally privileged information.
No confidentiality or privilege is waived or lost by any transmission errors.
If you receive this Regulatory Roundup in error, please immediately delete
it and all copies of it from your system, destroy any hard copies of it and
notify the sender. You must not, directly or indirectly, use, disclose,
distribute, print, or copy any part of this message if you are not the
intended recipient. Transmission is not guaranteed to be secure. Any
information contained herein is subject to Complyport’s Standard Terms
and Conditions of Business which are available upon request. Complyport
and its affiliates do not assume any liability whatsoever for the content of
this document, or make any representation or warranties, as to the
accuracy or completeness of any information contained in this document.
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