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Stewardship Code Changes: FRC aims
to improve clarity over certain terms

UCITS V: EC publishes draft proposal

PRIPs: Greater protection for retail
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Suitability: ESMA Guidance: Feedback

Compliance Function Guidance: ESMA
paper contains guidelines for firms

Remuneration Policies and AIFMD:
Broadly similar to Remuneration Code
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Topics include risk measurement

Takeover Code Changes: Takeover
Panel proposes to remove residency
test
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A Annual Report 2011/12

Useful links:

FSA Annual Report
2011/12

Regulatory Roundup 28

Useful links:

FATF High Risk and non-
cooperative jurisdictions

FATF Work in progress

The FSA has published its annual report which outlines how the Regulator has
performed against the priorities set out in its 2011/12 Business Plan (see
Regulatory Roundup 28).

As will be known, the FSA has increased its interest in the protection of client
money and client assets and we are told that they have now conducted over
50 dedicated client assets visits to firms in addition to approximately 130
desk based reviews.

‘Credible deterrence’ continued with 44 final notices having been published,
of which more than half (24) were findings against Significant Influence
Function holders.

The FSA continues to have concerns in relation to the sale and promotion of
Unregulated Collective Investment Schemes and has imposed nine full or
partial prohibitions and nine fines totalling £262,600 for failings relating to
the product.

Other interesting snippets are a slowing down of the rate of increase in total
FSA staff headcount (3,955 vs. 3,909 for previous year); that the cost to the
FSA, and the Bank, of creating the Prudential Regulatory Authority could be
up to £150M; and the Director’s Remuneration table (page 110).

FATF has recently produced updated lists of problem jurisdictions which
will be of interest to firms in general, and in particular to the MLROs.

The first list concerns those countries with strategic AML (and combating the
financing of terrorism) deficiencies whilst the second one lists those areas
that, whilst suffering from deficiencies, have developed an action plan with
FATF.
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http://www.fsa.gov.uk/pubs/annual/ar11-12/ar11-12.pdf
http://www.fsa.gov.uk/pubs/annual/ar11-12/ar11-12.pdf
http://www.complyport.com/downloads/Webround_28.pdf
http://www.fatf-gafi.org/topics/high-riskandnon-cooperativejurisdictions/documents/fatfpublicstatement-22june2012.html
http://www.fatf-gafi.org/topics/high-riskandnon-cooperativejurisdictions/documents/fatfpublicstatement-22june2012.html
http://www.fatf-gafi.org/topics/high-riskandnon-cooperativejurisdictions/documents/fatfpublicstatement-22june2012.html
http://www.fatf-gafi.org/topics/high-riskandnon-cooperativejurisdictions/documents/improvingglobalamlcftcomplianceon-goingprocess-22june2012.html

OTC Clearing and EMIR

Useful links: In a recent speech David Lawton, Acting Director of Markets at the FSA,
provided an update on the progress in implementing the proposed EU
regulation covering the trading of OTC derivatives — which is commonly
referred to as EMIR (an acronym for the European Market Infrastructure
Regulation).

Regulatory Roundup 21

ESMA and OTC

The initiative stems from an agreement in September 2009 by the G20

FAQs leaders that all standardised OTC derivative contracts should be cleared
through a central counterparty by the end of 2012. The European
Commission initially published its proposals in September 2010 — see
Regulatory Roundup 21 for a brief summary — whilst the European Parliament
got around to adopting the final text on 29 March this year, although as will
be seen below there is still more work to be done.

Strictly speaking, EMIR only addresses part of the G20 agreement, with
delivery of the remainder via an update to MiFID and CRD 4.

In brief, the G20 agreement concluded that:

All standardised OTC derivative contracts should be traded on exchanges or
electronic trading platforms where appropriate (update to MiFID);

All standardised OTC derivative contracts should be cleared through central
counterparties by end-2012 at the latest (EMIR);

OTC derivative contracts should be reported to trade repositories (EMIR); and

Non-centrally cleared contracts should be subject to higher capital
requirements (CRD IV).

ESMA published its consultation paper on draft technical standards on 25
June inviting responses by 5 August.

As was said in the speech “We recognise that the implementation timetable
is challenging ... uncertainty around some of the rules makes timely
preparation harder”.
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http://www.complyport.com/downloads/Webround_21.pdf
http://www.finextra.com/finextra-downloads/prdocs/2012-379.pdf
http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/12/232

SA Fines — a Better Use of Money

Useful links:

Chancellor's Statement

FSA Fines Table

Regulatory Roundup 41

The well publicised LIBOR and EURIBOR issues at Barclays Bank led to an
FSA fine of £59.5M.

As a result of the Barclays affair the FSA Fines Table 2012 now stands at an all
time peak of £93.4M — the previous record being £89M for calendar year
2010 (in which figure £50.8M was contributed by Goldman Sachs and J.P.
Morgan).

As mentioned in Regulatory Roundup 41, Enforcement fines imposed by the
Regulator are returned to the industry by way of discounts to FSA fees. The
bumper fines to date bodes well for a further generous discount against next
years fees, whether FSA’s or FCA’s.

Or possibly not.

In a Parliamentary statement by the Chancellor on the investigation into
LIBOR, the House was advised that FSA fines went to reduce the annual levy
other financial institutions are asked to pay. In Mr Osborne’s view “l am far
from convinced that in all cases, this is the best use of the money”.

The statement then went on to explain that a better use of the money would
be to give it to the Government (“go to help the taxpaying public, not the
financial industry”).

Changes to the Financial Services Bill to bring this about will be considered.
The Chancellor has also asked officials to investigate whether this legislation
could be applied to the fine imposed on Barclays.
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http://www.hm-treasury.gov.uk/chx_statement_280612.htm
http://www.fsa.gov.uk/Pages/About/Media/Facts/fines/index.shtml?dm_i=AX2,35FQ,18XTNK,9UQ4,1
http://www.complyport.com/downloads/Webround_41.pdf

ewardship Code Changes

Useful links:

Stewardship Code
Consultation

Consultation Appendix

Regulatory Roundup 23

It has been a Handbook requirement - COBS 2.2.3 - since 6 December 2010
that firms managing investments, other than venture capital firms, for
professional clients (that are not natural persons), must disclose on their
websites their commitment to the Stewardship Code (see Regulatory
Roundup 23 for further details). The choice of whether or not to apply the
Code is voluntary.

The Financial Reporting Council (FRC), the keeper of the Code, has issued a
consultation paper on proposed changes (the consultation period has now
closed). The seven Principles remain untouched; the aim of the consultation
is to improve clarity. Interestingly, the introduction to the consultation
document mentions that it has become clear that there is no common
understanding of what is actually meant by the term “stewardship”: Principle
1 has been expanded to provide guidance on stewardship activities.

The revisions are also intended to identify more clearly the differing
responsibilities of ‘asset owners’ and ‘asset managers’ whilst retaining the
use of ‘institutional investor’ when referring to both owners and managers.
The document acknowledges that specific stewardship activities carried out
by owners and managers will vary depending on their circumstances. The
Code will also apply, by extension, to service providers such as proxy advisors
and investment consultants.

The marked up changes to the Code can be found in the associated
consultation appendix.

The FRC does not envisage proposing further changes to the Code until 2014
at the earliest.
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http://www.frc.org.uk/getattachment/fa05e79c-22c6-4f8f-b5b3-2ab55ec41113/Consultation-Document-Revisions-to-the-UK-Stewards.aspx
http://www.frc.org.uk/getattachment/fa05e79c-22c6-4f8f-b5b3-2ab55ec41113/Consultation-Document-Revisions-to-the-UK-Stewards.aspx
http://www.frc.org.uk/Our-Work/Publications/Corporate-Governance/Consultation-Document-Revisions-to-the-UK-Stewards/Appendix-to-Consultation-Document/Appendix-to-Consultation-Document-Draft-Revised-UK.aspx
http://www.complyport.com/downloads/Webround_23.pdf

Useful links:

UCITS V Proposal

UCITS IV

Useful links:

KID Proposal

A draft proposal for ‘UCITS V’ has been published by the European
Commission. The proposal contains amendments to the current UCITS
Directive (2009/65/EC) rather than a complete overhaul. Changes include
the introduction of rules on remuneration policies for key members of the
UCITS management company and the duties and liabilities of the
depositary.

Article 22 of UCITS IV is rewritten and will now include, amongst other things,
the duty of a depositary to ensure that the cash flows of UCITS are properly
monitored and that investors subscriptions are properly booked.

Article 23 will be amended so that only credit institutions and MiFID firms
that provide the ancillary service of safe-keeping and administration will be
eligible to be a depositary.

Article 24 clarifies the depositary’s liability in case of the loss of a financial
instrument that is held in custody.

The proposal document is relatively modest, consisting of only 33 pages
cover to cover including the ‘Explanatory Memorandum’, and all the
proposed changes can be viewed using the link supplied (there is also a link
to UCITS IV for reference purposes). It is expected that UCITS V will apply by
the end of 2014.

PRIPs (packaged retail investment products) is an EU term as opposed to
RIPs (retail investment products) which is an FSA term and will come into
being in the forthcoming RDR era.

The European Commission is proposing legislation to improve protection for
retail investors in PRIPs by way of the harmonisation of information that is
provided to such investors through the medium of a Key Information
Document (KID). Unlike RIPs, there is no rigid definition of PRIPs - although
there is a loose definition in Article 4 of the proposal document (strictly
speaking it refers to ‘investment product’).

This is a Regulation rather than a Directive and the proposals will go to the
European Parliament and the Council to agree. Once agreement is reached
the Commission will basically add the finishing touches with the full proposal
expected to be in place by the end of 2014.
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http://ec.europa.eu/internal_market/investment/docs/ucits/20120703-proposal_en.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:302:0032:0096:EN:PDF
http://ec.europa.eu/internal_market/finservices-retail/docs/investment_products/20120703-proposal_en.pdf

MD Proposal

Useful links:

IMD Proposal

Useful links:

Regulatory Roundup 38

ESMA - Suitability

FSA Guidance on
Suitability

A revision of the Insurance Mediation Directive is proposed with a view to
raising standards. The revision is part of a package of three changes issued
by the European Commission — see the separate articles in this Regulatory
Roundup on ‘UCITS V’ and ‘PRIPS’.

The remit of the IMD will be expanded so that it will not only apply to
insurance brokers and agents but also to insurance companies that sell direct
to consumers.

Changes will include the need to disclose to a customer the basis of
remuneration, fee or commission, as well as details of any agreed targets
between the insurer and the intermediary and the amounts payable on the
achievement of them. It is expected that the amended IMD will come into
force in 2015.

It may be recalled that ESMA issued a consultation paper towards the end
of last year (see Regulatory Roundup 38) concerning guidance on certain
aspects of the MiFID suitability requirements.

As will be known, the rules on ‘suitability’ are found in COBS 9 and apply to a
firm making a personal recommendation or when managing investments and
is relevant to both retail and professional clients — albeit that certain
assumptions can be made in respect of the latter (see COBS 9.2.8). For the
avoidance of doubt, COBS 9 is also applicable to non-MiFID business, but
only to the extent that it relates to retail clients or the management of
certain pension schemes.

Feedback and the near-final guidelines have now been published (if you
experience problems with the ESMA link on the left, please copy and paste
http://www.esma.europa.eu/system/files/2012-387.pdf into your web
browser). The guidelines shouldn’t come as too much of a surprise and cover
areas such as record-keeping; the need not to rely unduly on a client’s self-
assessment in relation to knowledge, experience and financial situation; and
the use of questionnaires as a useful tool but they should not be a substitute
for a physical meeting.

The guidance is aimed at both market participants and competent authorities
— with the latter having to notify ESMA whether they comply or intend to
comply with the guidelines. The FSA issued finalised guidance on ‘Assessing
suitability’ in March 2011 so whether the Regulator will issue any further
communication on the subject as a result of the ESMA publication remains to
be seen. The guidelines can be found in Annex Il of the paper.

Complyport Limited
COMPLYPORT 4 Millbank, Westminster, London SW1P 3JA

COMPLIANCE LEADERSHIP t: +44 (0) 20 7399 4980 f: +44 (0) 20 7629 8002

e: info@complyport.co.uk w: www.complyport.com


http://ec.europa.eu/internal_market/insurance/docs/consumers/mediation/20120703-directive_en.pdf
http://www.esma.europa.eu/system/files/2012-387.pdf
http://www.esma.europa.eu/system/files/2012-387.pdf
http://www.esma.europa.eu/system/files/2012-387.pdf
http://www.complyport.com/downloads/Webround_38.pdf
http://www.esma.europa.eu/system/files/2012-387.pdf
http://www.esma.europa.eu/system/files/2012-387.pdf
http://www.esma.europa.eu/system/files/2012-387.pdf
http://www.esma.europa.eu/system/files/2012-387.pdf
http://www.fsa.gov.uk/pubs/guidance/fg11_05.pdf
http://www.fsa.gov.uk/pubs/guidance/fg11_05.pdf

ompliance Function Guidance

Useful links:

ESMA - Compliance
Function

Regulatory Roundup 38

In addition to ‘suitability’ — see separate article — ESMA has also published
guidance on MiFID compliance function requirements. Our comments on
the earlier consultation paper can be found in Regulatory Roundup 38.

The publication does not contain any new ‘rules’, but simply sets out
guidelines relating to current MiFID requirements — which in the Handbook
are largely found in SYSC 6.1 (‘Compliance’) and SYSC 4.3 (‘Responsibility of
senior personnel’).

As mentioned previously, links to the ESMA website do not appear to open
on some web platforms. If you cannot access the document using the link
please copy and paste the following address into your web browser:
http://www.esma.europa.eu/system/files/2012-388.pdf.

Appendix Il contains eleven ‘General guidelines’: competent authorities have
to notify ESMA whether they comply or intend to comply.

The guidelines include the need to: take a risk-based approach; establish and
maintain a suitable monitoring programme; and to submit regular written
compliance reports to senior management. Guideline 3 includes the matters
which should be addressed in such a report.

The feedback statement advises that 3 out of the 36 respondents to the
consultation paper issued in December 2011 did not feel that the compliance
function is an important or critical function. These responses left ESMA “very
concerned”. Paragraph 73 of General guideline 10 makes it clear that
outsourcing of the compliance function would fall within the ‘critical or
important’ requirements in Article 14 of the MiFID Implementing Directive,
which can be found in the Handbook in e.g. SYSC 8.1.6.

Firms may find the guidelines a useful tool when considering their own
internal practices. Annex Il reminds us that the guidelines should be read in a
proportional manner, taking into account the nature, scale and complexity of
the business in question.
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http://www.esma.europa.eu/system/files/2012-388.pdf
http://www.complyport.com/downloads/Webround_38.pdf

Remuneration Policies and AIFMD

Useful links:

ESMA CP Remuneration

Firms considering the impact of the Alternative Investment Fund Managers
Directive (AIFMD) will be aware that Article 13 requires the AIFM to have in
place remuneration policies and practices for various categories of staff
including senior management and risk takers. Such remuneration policies
and practices have to be in accordance with Annex Il of the AIFMD. In
addition, Article 22 requires that the annual report that has to be provided
by the AIFM for each EU AIF it manages, or for any AIF that it markets in the
Union, has to include details of the total remuneration (fixed and variable)
paid by the AIFM to its staff and also to break down that figure by senior
management and relevant members of staff.

ESMA has produced a consultation paper on providing guidelines on “sound
remuneration policies under the AIFMD” (again, if you experience problems
with the ESMA link on the left, please copy and paste

http://www.esma.europa.eu/system/files/2012-406.pdf into your browser).

Firms will be relieved to learn that the AIFMD remuneration requirements
are largely inspired by the provisions of the Capital Requirements Directive
and as such should be broadly in line with the Remuneration Code in SYSC
19A. The ESMA Chairman has stated that future guidelines will ensure
consistency of the rules for remuneration across financial sectors.

The scope of the guidelines covers the expected areas including the concept
of fixed and variable remuneration, and when carried interest will and will
not be subject to the AIFM remuneration requirements; the concept of
deferring variable remuneration and the split between cash and instruments;
and the types of staff that will be ‘identified staff’. The definition of the latter
is being broadly similar to that of ‘Remuneration Code Staff’ in SYSC 19A.3.4
save that having a material impact on the risk profiles of the AlFs as well as
on the AIFM itself is key here.

It is intended that the principle of proportionality — which is applied when
operating the current Remuneration Code — will also extend to the AIFMD
remuneration principles.

Annex |l of the paper incorporates a mapping of the AIFMD requirements to
the guidelines. You will have to trawl through to Annex VII to read the draft
guidelines.

The consultation runs until the end of September, with a final report being
published by the end of the year ready for the AIFMD transposition deadline
of 22 July 2013.
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ITS Q&As Published By ESMA

Useful links:

UCITS Risk Measurement

CESR Guidelines 2010

Notification of UCITS

Useful links:

Code Consultation

The Takeover Code

The Takeover Panel
website

A couple of ‘Q&A’ style papers on UCITS related matters have been
published by ESMA.

The first one covers risk measurement and the calculation of global exposure
and counterparty risk and is a modest 6 pages in total (please copy and paste
http://www.esma.europa.eu/system/files/2012-429.pdf into your web
browser if you experience problems with the link provided). The more meaty
CESR guidelines published in 2010 on the topic can be found using the link
provided (or use http://www.esma.europa.eu/system/files/10 788.pdf).

The second Q&A is aimed at competent authorities with a view to promoting
“common supervisory approaches and practices in the application of the
UCITS Directive and its implementing measures”. Topics include the
necessary notification of new investment compartments (a.k.a. sub-fund) and
the exchange of information between competent authorities when
establishing a branch of a UCITS management company. (Use
http://www.esma.europa.eu/system/files/2012-428.pdf if you cannot access
the paper using the link on the left).

Currently the Takeover Code (the Code) applies to offers for companies
which have their registered offices in the UK, the Channel Islands or the Isle
of Man and if:

(a) any of their securities are admitted to trading on a regulated market in
the UK or on any stock exchange in the Channel Islands or the Isle of Man; or

(b) if not traded on a regulated UK market, to offers for public and, subject to
certain limitations, private companies which are considered to have their
place of central management and control in the UK, Channel Islands or Isle of
Man. The latter is referred to as the ‘residency test’.

The precise applicability, including when the Code does not apply to private
companies, can be found on page A3 of the Code (see link).

The Takeover Panel has issued a consultation document in which it is
proposed that the residency test be removed. This will mean (see page 8 of
the consultation document) that the Code would apply to public and, again
with certain limitations, private companies which have their registered office
in the UK, the Channel Islands or the Isle of Man.

(Cont.)
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Takeover Code Changes (cont.)

One effect would be that e.g. AIM only traded stocks — AIM being a
prescribed market rather than a regulated market — would automatically fall
within the Code (provided that the security in question met the registered
office requirement) without the need to make a judgement on where its
central management and control was.

Comments on the paper are invited by 28 September.

This is actually one of three current consultations issued by the Takeover
Panel; the other two concern pension scheme trustees and amendments
relating to profit forecasts, merger benefits statements and material changes
in information previously published during an offer period. Further details, if
required, can be found on their website.
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Regulatory Roundup Archive

Useful links:

Past issues

Searchable archive

Past issues of Complyport’s Regulatory Roundup are available to view using
the link provided.

You can access a searchable version of our Regulatory Roundup archive by
clicking on the link.

The Regulatory Roundup archive allows search in three modes: by topic; by
issue number; or by text search.

If you are using the text search for more than one word or a consecutive
phrase the use of “ “ will help speed your search e.g. a search for “regulatory
fees” will ensure that only articles that contain that term are found (rather
than articles containing the words ‘regulatory’ and/or ‘fees’).

Please note that there is a small time-delay between the publication of the
latest Regulatory Roundup and its availability in the searchable archive.
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If any of the topics
discussed above raise
questions or a need for
guidance or support,
please feel free to contact

Peter Carlisle

Or for details of any other
of Complyport’s services,
please contact Jon

Wedgbury

Complyport is always
interested to receive
feedback and general
comments on either the
Regulatory Roundup or
the Complyport website.
Comments can be sent to
info@complyport.co.uk
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The Complyport Regulatory Roundup is provided for information purposes
only and represents a summary of the above subjects. It is not intended to
offer a legal opinion, advice or recommendation as to future action and it
is provided solely as a discussion document. © Complyport Ltd

Complyport Limited (“Complyport”), Company Number: 04333584 is a
Limited Company registered in ENGLAND with Registered Office at
Devonshire House, 1 Devonshire Street London. W1W 5DR.

This Regulatory Roundup is for the named person's use only. It serves
purely for information purposes, and is not an offer or financial promotion.
It may contain confidential, proprietary or legally privileged information.
No confidentiality or privilege is waived or lost by any transmission errors.
If you receive this Regulatory Roundup in error, please immediately delete
it and all copies of it from your system, destroy any hard copies of it and
notify the sender. You must not, directly or indirectly, use, disclose,
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