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Reform of Approved Persons Regime

Useful links:

CP12/26

Regulatory Roundup 44

More changes to the Handbook arising from the impending move from the

C{! G2 GKS C/!ktw! NBIAYS I NB LINELIR:
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44 for details of proposed changes to the authorisation and supervision

regime for the same reason.

The paper particularly addresses the Approved Persons approach for dual-
regulated firms which will face the problem of having certain controlled
functions split between the FCA (e.g. CF1 Director) and the PRA (e.g. CF3
Chief Executive). Such firms should refer to Chapter 3 of the paper.

Fortunately the majority of firms will fall under the FCA for both conduct of

business and prudential regulation. Although there will be new terminology

Soad YA GAYSNF dzyOliA2yQ FyR Wl 002 dzy
replacement of SUP 10 with SUP 10A (FCA) and SUP 10B (PRA) there will not,
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still exist (SUP 10 Annex 2), although we will lose CF12, 12A & 12B (actuarial

functions) as these will only be relevant to dual-regulated firms.

The above relates to applications under the FCA/PRA; CP12/26 does not
provide detail on the treatment of people who are already approved ¢
details of further legislation is awaited ¢ but it is expected that current
approvals will be grandfathered over to the new regulator(s) without the
need to make any new applications.

la GKS /t adrdSa Ay sia.dw o2 § AGdENNGB il
changes to SUP, APER (The Statements of Principle for Approved Persons) will

also be amended. Note that the changes to APER 1 (Application) extend the
application of APER. Currently i KS W{ (i §SYSyiaQ 2yfée |
an approved person is performlng a controlled function. The changes will
SEGSYR (KS W{ i lany&nttrypértordedbyin appyo@d dzR S
person in relation to the carrying on of a regulated activity by a firm. The

functions i.e. current and as extended will be called the accountable

functions (see reference above).

Comments are invited by 7 December.

We can expect further consultations driven by regulatory reform over the
coming months.
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Digital Financial Promotions

Useful links:

Speech

¢KS Cc{!Qa /tA@®S D2NR2y: [/ 2yRdzO4i wAa&"
LINEY2GA2yas o6dzi 6AGK LI NI dwhiditwbudd S Y LJI
encompass social networking websites, forums, blogs, Twitter and smart

phone applications.

The basic message was that the financial promotion rules are media-neutral
i.e. the rules focus on the content and as such they will apply regardless of
the medium used to communicate the content (see also PERG 8.30).
Promotions should be standalone compliant so, for instance, it is not
acceptable to omit important information or a risk statement just because it
is intended to be provided at a later stage of the sales process. Roll-over risk
warnings on website banner adverts are not sufficient. The audience was
also reminded that whilst image advertising (see e.g. COBS 4.5) may be
exempt from many of the financial promotion rules, it is important to bear in
mind the limited areas covered by that term (basically restricted to name,
logo, contact details and types of activities).

Mr Gordon gave the audience five points to take away with them: ensure

that digital media information is kept up-to-date; consider the suitability of

the medium for the product e.g. advertising a complex product on Twitter

would not be fit for purpose; ensure promotions are standalone compliant;

ensure risk information is clear and prominently displayed; and if you cannot

make the promotion compliant within the allocated space then do not

advertise. LY G KS g2NRa 2F GKS &aLISIF 1SN aRA
NI RI NE &

We are reminded that the FSA monitors advertising in all media and contacts
firms if they see problems. The regulator also welcomes consumers and
firms reporting non-compliant promotions to them and will investigate all
complaints received.
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he Journey Ahead

Useful links:

Journey to the FCA

Martin Wheatley speech

Regulatory Roundup 44

Regulatory Roundup 43

A speech by Martin Wheatley, FCA CEO Designate, on 16 October

Fyy2dzy OSR GKS fFdzyOK 2F WW2dz2NySe (2

will approach its regulatory objectives when it takes over from the FSA
ows5Fé hySQ IyR 0Sé2yR0O®

The publication is important to firms in that it provides a picture of what will
be new under the FCA and what will be business as usual.

As far as business as usual is concerned we are told that the FCA will

maintain the policy of credible deterrence, pursuing cases to punish
GNRY3IR2AY IS YR Ay LI NLGAOdzt F NJ gAff
dealing which has secured 20 criminal convictions since 2008.

What will be seen as good news by firms is that Mr Wheatley believes that

GKS C/! a2FFSNRBR | Kdz3S 2 LJdstddi dzy A G &
afresh, and work in partnership to reset how we deal with conduct in
FAYIFIYyOAlI t AARNIDKDESaAY YAYRI ! yySE !
feedback on both the contents of the publication and on specific questions.

We areremindedagaincd SS Sd3ad GKS I NIAOES 2y
the FSA Asset Management Conference in Regulatory Roundup 44 ¢ that the

FCA will view the wholesale market and the retail market as linked and that

risks caused by poor wholesale conduct can be transmitted between

them. The new regulator will not accept that there are some categories of
relationship in which it should not be interested just because of the
sophistication of the parties involved and will take a more assertive and
interventionist approach to risks caused by wholesale activities.

We, of course, already know that the FCA will be prepared to intervene
earlier (the recent consultation paper on unregulated collective investment
schemes and non-mainstream pooled investments is an example of this: see
Regulatory Roundup 43) and this approach is reinforced in the

publication. For now, the concept of a product pre-approval scheme (which
may have had interesting repercussions for the regulator should a consumer-
detriment issue arise in respect of one such product in the future) has been
ruled out.

(cont.)
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Journey Ahead (cont.)
| tions

Useful links: LI NI FNBY W5Fe& hySQr y2iKSNI SELINS:
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will be able to complain to the FCA about goods or services which appear to

be harming consumer interests. More on the super-complaints mechanism is
expected in early 2013.

Super-Complaints

Key Points
CdzNI KSNJ RSGFAta 2y (GKS Y20
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Roundup 44) can be found on page 28 onwards.
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As for communications, firms should find that the Contact Centre will be able

to handle more issues at the first point of contact without needing to refer

them on. Newly authorisedfirmsg A f f FAYR GKS C/ ! WLIN
them to explain their regulatory obligations and reporting requirements.

Anyone that has struggled to navigate the FSA website will be pleased to

learn that the FCA website will be better signposted and with a dedicated

firms section from Day One.

¢K2aS GKFG OFryQdG FFEOS GKS Fdzf cn LI
use of the 8 page Key Points document.

Things have been quiet of late in respect of transaction reporting failings by
firms since City Index (see Regulatory Roundup 25). However the silence
was broken by the publication of details of two Final Notices in respect of
James Sharp such failures (albeit that one of the Final Notices was published in

August). These bring the total of FSA fines imposed for transaction
reporting failures to nine in the last 3 years or so.

Useful links:

Regulatory Roundup 25

James Sharp and Company, a Bury based stockbroker, failed to report any of

the approximately 71,000 transactions it executed between 5 November

HAanT FYR y CSONHzZENE HaAMM® ¢KS LINBROf !
that CREST would automatically report their transactions to the FSA. As

CREST is an Approved Reporting Mechanism (ARM), a firm is relieved of its

reporting obligation if the transaction is instead reported by an ARM (SUP

17.2.3). However SUP 17.2.4G advises that the FSA would expect that any

firm seeking to rely on this waiver take reasonable steps to verify that such

reports will be made (and then lists 3 specific areas on which a firm should

satisfy itself).

(cont.)
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sactions Actions (cont.)

Useful links:

Plus500UK

Regulatory Roundup 12

TRUP 3

The Final Notice goes on to say that the firm did not have any documented
procedures in place in relation to transaction reporting and failed to provide

any relevant training to staff and therefore breached Principle 3

OWal ylF3aSYSyid FyR O2yiGNRfaQu Ay I RRA
was imposed on the firm.

Plus500UK Limited ran an online trading platform in respect of CFDs in a
range of products. Financial instruments which have an underlying equity
that is traded on a prescribed or regulated market (which will include EEA
listings) will need to be reported under SUP 17. The Final Notice informs us
that of the 1,332,000 reportable transactions executed between 29 June
2010 and 5 November 2011, the firm failed to report 189,000 of them whilst
the balance of 1,143,000 transactions were not reported accurately. Issues
identified in the latter included inverting the buy/sell indicator; applying
multiple identifiers for a single client; and reporting transactions in GMT
rather than BST (other firms fined for transaction reporting failures have also
had BST/GMT issues in the past such as Barclays and Credit Suisse C see
Regulatory Roundup 12). Principal Cross trades, which must be reported in a
single transaction report, also caused problems; the firm reported details of
the transacting client and counterparty in the wrong fields for every Principal
Cross trade. The firm was fined £205,128.

The unusual amount of the Plus500UK fine arises from it being the first

regulated firm to be fined in respect of transaction reporting failures under

the new FSA penalties policy. Although the failings by James Sharp and

[/ 2YLI yeé aiGdN)} RREt SR GKS 2fR | yRtheKS y
gravamen of the breaches¢ 2 OOdzZNNBR 0ST2NB GKS yS¢
therefore the old penalty regime was applied. On the other hand,

tfdzapnn! YQa FAYyS ¢l a FANRGEE oO0lFaSR
failurei.e. £1,332,000 being deemed an appropriate indicator of the harm, or

LR OGSYGAlrt KFENXYZ OFdzASR 6{0GSLJ MmOUP ¢K!
of 20% to arrive at £266,400 (Step 2). The figure was then increased by 10%

G2 G118 002dzyd 2F WI3IIANIGFlAyg3I FI O
nearly there). Fortunately for the firm, Step 4 ¢ which allows the FSA to add

a deterrence factor ¢ was not applied. Thereafter applying the usual 30%

early settlement discount brings us to the reported fine of £205,128.

In the light of these actions, firms subject to transaction reporting obligations
may wish to ensure that both their procedures and processes are
appropriately reviewed to provide reassurance that they will continue to be
in compliance with SUP 17. The Transaction Reporting User Pack (TRUP)
provides useful guidance.
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ees and Levies

The FSA has published its annual consultation paper on fee rates and levies
¢WwS3dz F 12NE FSS&a yR ftSOASaAaY ARt AOe
this stage of the process the paper concerns itself with policy changes; it

will not be until around April next year when fee rates etc. will be consulted

on - presumably then by the PRA and FCA; legal cutover is expected to be 1
Regulatory Roundup 42 April 2013.

Useful links:

CP12/28

Regulatory Roundup 39 The paper introduces the PRA and FCA fee-blocks, as well as allocating the
cost of funding the FSA legacy defined pension deficit. ¢ KS C{ ! Qa LJ |
the latter were to reduce the deficit to nil over the ten-year period to 31
March 2011; the FSA contributed £19.5m to the reduction of this deficit for
2012/13.

The PRA and FCA will, of course, recover their annual funding requirements
through their respective fee-blocks, with dual-regulated firms contributing to
both. There will be a PRA transition costs fee-block introduced through
which the accumulated regulatory reform costs of the Bank of England will be
recovered over a number of years; there will be an exemption for any small
FANYAE GKFG gAft 2yfte L& GKS tw! YA
of £1,000 will be split between the PRA and FCA for dual-regulated

firms). Solo-regulated firms that are FCA regulated for prudential, as well as
conduct, purposes will find that there will be an additional fee-block (AP.0)
to meet the costs of FCA prudential regulation costs (meaning that the costs
allocated to other fee-blocks will only relate to conduct regulation). There will
also be an exemption for small firms.

As mentioned in Regulatory Roundup 42, the paper confirms that financial
penalties, net of enforcement costs, will no longer be available to offset
against future fees requirement and instead will have to be remitted to HM
Treasury.

Regulatory Roundup 39 advised that the proposed change to the tariff base
OFNRY / Con oL &A 3Advisaty arkayger® dédfersorl a A a0 7 ;
brokersQ  ébBcks .12 and A.13 depending on whether or not holding or
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A.14) was put on hold whilst the FSA undertook a further impact

assessment. Chapter 6 of CP12/28 confirms that the move to an income

basis for these three fee-blocks will be implemented for the 2013/14 fee-

year. The income threshold for the minimum fee above which periodic fees

become payable will be £100,000.

(cont.)
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ees and Levies (cont.)

Useful links:

MIiFID Il Adopted Text

Regulatory Roundup 36

We would remind firms that currently fall into both fee-block A.7 (fund

managers) and fee-block A.12/A.13 (advisory arrangers etc.) that to avoid
double-counting the correct approach was to exclude those CF30s that acted

solely in the capacity of an investment manager (see FEES 4 Annex 1, Part

2). This concept will be carried over to the definitionof WI yy dzt £ Ay 02"
the purposes of these three fee-blocks; see s6.8 of CP12/28 and s4.52 of

Handbook Notice 118 C a link to the latter can be found in Regulatory

Roundup 39.

Comments are invited by 7 January 2013.

Regulatory Roundup 36 contained an article on the publication by the EU
Commission of a draft for a revised MiFID ¢ a link to the draft can be found
within that article. As was mentioned therein, the revised MiFID actually
consists of a recast framework Directive and a new Markets in Financial
Instruments Regulation.

AmvendmentsAto the draftAwAere adopted by the European Parliament on 26 5
hOiU20SNJ 6asSsS fAy]l U2 WaACLS5 LL ! R2LJ

Shades of the RDR appeared in Article 24 with a ban on commission etc.

where investment advice or discretionary portfolio management is given on

an independent basis (the RDR commission ban does not distinguish

between advice or independent advice and, of course, does not extend to
discretionary portfolio management). However section 5 of Article 24 has

been introduced which allows individual Member States to prohibit or further

restrict the payment of commissions where advice is given, or discretionary
LRNIF2fA2 YFEYyFrAaASYSyd LINPOARSRI gAlGK:
requirement. This addition should remove the possibility of the RDR being
inconsistent with EU legislation. YhdependentQ G A f f NXIj dzA NB |
G adzZFFAOASyGte I NBS ydzYoSNI 2F Ay QD
should be made to Article 24(5a) for the full wordage.

This looks as if it will lead to a two-tier commission approach in the UK. An
EU firm passporting into the UK on a branch basis under MiFID will be on a
level footing with UK firms as it will be subject to COBS including the RDR
commission ban. However an EU firm passporting into the UK on a cross-
border basis i.e. not establishing a UK branch will not be subject to COBS and
RDR requirement as it will be bound by its Home State rules.

(cont.)
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ID Il Progress (cont.)
ime Update

Useful links: Remuneration and incentives e.g. not tied to sales is covered and reference
should be made to Regulatory Roundup 44 which contains an article on the

9{a! O2yadzZ I GA2y 2y WDAdZARStAySa 2y
Regulatory Roundup 44 6aACL500®

As we know from the first draft, algorithmic/high frequency trading (HFT)
will be brought within the remit of MiFID and subject to organisational
requirements. Amendments introduced include the need for regulated
markets to be able to identify HFT to be able to slow down the flow of orders
if system capacity is being reached and to impose higher fees on those
operating a HFT strategy to reflect the additional burden on system capacity
(and the same is required of those subsequently cancelling an

order). Regulated markets will also need to ensure that all orders entered
into the system are valid for a minimum of 500 milliseconds and cannot be
cancelled or modified during that time (Article 51). Firms using HFT strategy
will be required to store an audit trail of any quotation and trading activities
and make it available on request (Article 17).

This is not the end of the story: the EU Parliament will now have to engage in
three-way talks with EU Member States and the European Commission.

Useful links: The FSA has published its latest Financial Crime Newsletter (issue 16).

Financial Crime Newsletter There is not much that is new inside e.g. it mentions the March 2012 report
on findings on anti-bribery and corruption (ABC) systems and controls in
Regulatory Roundup 39 investment banks (there is a link to the paper in Regulatory Roundup
39). However at the end of the Newsletter there is a warning that the next
round of thematic reviews will cover AML and ABC systems and controls in
asset management firms with a report expected to be published by Q3 2013.

In the light of this, Compliance officers at asset management firms will

LINBOoFofe slyd G2 SyadNB GKFG F NBJA:
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hort Selling Disclosures and Notifications

Useful links: As was mentioned in Regulatory Roundup 43, new, EU driven, short selling
rules came into force in the UK from 1 November.

ESMA ¢ list of thresholds

In brief, the regulations (EU 236/2012) place restrictions on uncovered short
positions in: sovereign debt (see Article 13(1) with limited exemption set out
in Article 13(2)); shares admitted to trading on a trading venue (Article 12);
and sovereign CDS (Article 14(1)). Please see Regulatory Roundup 43 for
further details including disclosure levels.

FSA ¢ notifications and
disclosures

Regulatory Roundup 43

Notifications (private to the regulator) and Disclosures (to the public at the
0.5% level) must be made by 3:30pm local time in the jurisdiction of the
relevant trading venue of the instrument following the trading day on which
the threshold was reached. All calculations should be made as at midnight of
the relevant day. The first disclosures in the UK will be required by 3:30pm
on 2 November 2012. This will include positions generated before 1
November if still held on that date.

EU 236/2012

Notification of net short position thresholds for sovereign issuers are more
complex in terms of initial threshold and incremental threshold; ESMA has
produced a list of the different thresholds for each Member State which can
be found using the link provided.

Disclosure, both private and, where relevant, public, can be made by email
using the links found on the FSA website (see link provided). The new forms
are also available from here.

Note that the first time that a disclosure is made the FSA require a signed
letter on printed headed paper, including address, outlining the contact
details of those individuals who will be notifying the positions.

The following Articles do not apply to shares of a company admitted to
trading on a trading venue in the Union where the principal venue for the
trading of the shares is located in a third country: Article 5 (Notification to
competent authorities of significant net short positions in shares); Article 6
(Public disclosure of significant net short positions in shares); Article 12
(Restrictions on uncovered short sales in shares); and Article 15 (Buy-in

procedures).
(cont.)
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Useful links:

ESMA ¢ list of exempted

shares

ESMA Q&A

Useful links:

HFM Week feature

ESMA has produced a list of exempted shares (see link).

5STAYAGAZ2YEA 2F rel&ahdcdmpetzhtauthbrityQy Of ¢zR D B
found in Article 2.

ESMA has produced a Q&A document on the new regime which can be found
using the link provided (please note, this link does not appear to work on
certain web browsers; if you experience difficulties opening this link directly
try copying http://www.esma.europa.eu/system/files/2012-666.pdf into an
alternative web browser).

Complyport recently participated in a roundtable discussion with UBS Fund
Services focussing on regulatory challenges for UK asset management firms.

The feature appeared in the 25 October edition of HFM Week and can be
accessed through the link provided.
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Regulatory Roundup Archive

Useful links:

Past issues

Searchable archive
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You can access a searchable version of our Regulatory Roundup archive by
clicking on the link.

The Regulatory Roundup archive allows search in three modes: by topic; by
issue number; or by text search.

If you are using the text search for more than one word or a consecutive
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Please note that there is a small time-delay between the publication of the
latest Regulatory Roundup and its availability in the searchable archive.
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poke, Practical Consulting

If any of the topics
discussed above raise
questions or a need for
guidance or support,
please feel free to contact

Peter Carlisle

Or for details of any other

The Complyport Regulatory Roundup is provided for information purposes
only and represents a summary of the above subjects. It is not intended to
offer a legal opinion, advice or recommendation as to future action and it
is provided solely as a discussion document. © Complyport Ltd
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Limited Company registered in ENGLAND with Registered Office at
Devonshire House, 1 Devonshire Street London. W1W 5DR.
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please contact Jon
Wedgbury

Complyport is always
interested to receive
feedback and general
comments on either the
Regulatory Roundup or
the Complyport website.
Comments can be sent to
info@complyport.co.uk

This Regulatory Roundup is for the named person's use only. It serves
purely for information purposes, and is not an offer or financial promotion.
It may contain confidential, proprietary or legally privileged information.
No confidentiality or privilege is waived or lost by any transmission errors.
If you receive this Regulatory Roundup in error, please immediately delete
it and all copies of it from your system, destroy any hard copies of it and
notify the sender. You must not, directly or indirectly, use, disclose,
distribute, print, or copy any part of this message if you are not the
intended recipient. Transmission is not guaranteed to be secure. Any
AYF2NXIGAZ2Y O2yilAYySR KSNBAY A& ad
and Conditions of Business which are available upon request. Complyport
and its affiliates do not assume any liability whatsoever for the content of
this document, or make any representation or warranties, as to the
accuracy or completeness of any information contained in this document.
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