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If any of the topics discussed above raise questions or a need for guidance or 
support, please feel free to contact Peter Carlisle. 

 

In Brief: 
 

 

AIFMD Update: CP13/9: FSA releases 
second consultation paper on AIFMD 
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information provided ahead of cut-
over to FCA on 1 April 
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disclosure requirements for FCA cut-
over 

 

FCA Business Plan: Reiterates more 
‘proactive’ approach and highlights 
areas of interest such as conflicts and 
corporate access 

 

FCA Risk Outlook: Priority risks 
include design of certain products and 
services, lack of oversight of 
distribution channels and poor 
understanding of risk and return 

 

Corporate Access: FSA looking into 
issue of firms using clients’ money to 
pay for corporate access 

 

AML Update: HM Treasury has 
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Although originally scheduled for ‘February’, the FSA released the eagerly 
awaited second AIFMD consultation paper (CP13/9 or ‘CP2’) on 19 March. 
The paper should be read in conjunction with CP1 (CP12/32) and HM 
Treasury’s two consultation documents (note that the first such document 
also contains the draft UK ‘Alternative Investment Fund Managers 
Regulations 2013’). In keeping with CP1 the paper refers to ‘EEA’ rather 
than ‘EU’ AIFs and AIFMs. 

  

Chapter 2 concerns progress on EU measures to implement the Directive 
since CP1 was published. Interesting points include: further comment on the 
extent of delegation permitted by AIFMs (‘letterbox entity’) albeit that the 
FCA is not planning to issue any guidance on this save for the previously 
stated ‘case-by-case’ basis; smaller AIFMs managing AIFs below the relevant 
€100m/€500m thresholds will not need to comply with AIFMD remuneration 
requirements; and ESMA’s progress with respect to supervisory cooperation 
arrangements with non-EEA jurisdictions. 

  

Chapter 3 highlights changes to COBS and SYSC in order to ensure 
compatibility with the AIFMD (as the latter will have its own relevant 
requirements). Examples include the disapplication of both the inducement 
rules (COBS 2.3) and of most of the organisational requirements in SYSC 4 to 
SYSC 10.  

  

Chapter 4 tweaks some of the prudential requirements that were set out in 
CP1. A rethink by the FSA means that the proposed new Chapter 7 of 
IPRU(INV) – relevant to collective portfolio management firms and internally 
managed AIFs – will instead be a new Chapter 11. The prudential regime for 
full scope UK AIFMs will be extended to small authorised UK AIFMs of 
authorised AIFs (e.g. a NURS). 

  

Chapter 5 considers the scope of FOS (DISP) and FSCS (COMP) under the 
AIFMD. The eligible complainant rules (DISP 2.7.6) will be extended to 
include those relating to the AIFM of an authorised or unauthorised AIF (but 
not if the AIF is a closed-ended corporate AIF e.g. investment trust). For the 
avoidance of doubt a ‘professional client’ or ‘eligible counterparty’ will, as 
now, not be an eligible complainant. FSCS scope will extend to cover cross-
border fund management activities where the fund is FCA authorised. As 
such, the FSCS will cover, for example, an EEA AIFM managing a UK-
authorised fund but will not cover a UK AIFM managing a non-UK fund. 

 (cont.) 
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Chapter 6 concerns depositaries. 

  

Chapter 7 explains the approach to marketing under the AIFMD and the 
exercise of passporting rights in respect of both marketing and managing 
(examples of the application forms can be found at the end of CP13/9). FUND 
10.5 introduces the guidance in respect of those firms wishing to take 
advantage of the UK’s national private placement regime e.g. a UK AIFM 
marketing a non-EEA AIF in the UK (Article 36) or a non-EEA AIFM wishing to 
market an AIF in the UK (Article 42). PERG 8 provides further guidance on 
marketing, including passive marketing and marketing by persons that are 
not the AIFM (or acting on behalf of the AIFM) e.g. a distributor. 

  

Chapter 8 sets out proposals for FCA fee charging. Authorised AIFMs will be 
accommodated under the existing A.7 and A.9 fee-blocks (‘fund managers’ 
and ‘operators’ respectively). As such the authorisation fee will be £5,000 
and a variation of permission fee will be £2,500 (or £250 if no change of fee-
block is involved). Periodic fees will be more complex in that an AIFM will pay 
fees in A.7 for their portfolio management activities and fees in A.9 for their 
risk management activities. 

  

As will be known the AIFMD has to be implemented (‘transposed’) by 22 July 
2013. With this in mind we are advised that a further consultation paper 
(CP3) will be issued by the FCA ‘after 1 April 2013’ and a full AIFMD policy 
statement in June. 

  

Complyport clients that may be impacted by the AIFMD have, of course, 
been previously provided with a useful Information Suite to help in their 
AIFMD preparations. We will shortly be sending such clients further material 
for the Information Suite based upon our detailed analysis of CP2. 
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A reminder that the FSA disappears on 1 April to be replaced by the 
Financial Conduct Authority (FCA) and, for relevant firms, the Prudential 
Regulation Authority (PRA). 

  

The FSA made a commitment that it would contact all regulated firms before 
the end of Q1 2013 on the FCA’s approach to supervision – and confirm the 
conduct and prudential categories of each firm – so if you have not received 
anything yet it may be worthwhile contacting the Customer Contact Centre 
(0845 606 9966). 

  

If you have not seen them already, the new FCA and PRA Handbooks are now 
available on the FSA website to allow firms to familiarise themselves. The 
rules have largely been transferred across from FSA to FCA/PRA depending 
upon whether those rules are ‘designated’ to the FCA and/or PRA e.g. the 
PRA Handbook does not include CASS. Further details on ‘designation’ can be 
found in both Regulatory Roundup 44 and the ‘Guide to designation’. Initially 
certain rules were ‘missing’ e.g. the status disclosure obligations (‘authorised 
and regulated’) in GEN 4 were not showing in the FCA Handbook. This was 
simply because some Handbook text had been the subject of recent 
consultations and therefore the final text was not available until the relevant 
policy statements were issued. With the latter in mind the FCA and PRA 
Boards (or strictly speaking the transitional Board in the case of the FCA) have 
been working overtime with a wealth of last minute instruments having been 
made in response to those various consultations and most have now filtered 
into the FCA and PRA Handbooks as appropriate.  

  

Apart from, say, quarterly consultations, individual consultation papers tend 
to be followed up by their own policy statements setting out final rules and 
guidance. Given the amount of outstanding consultations, policy statement 
PS13/5 (and PS13/5 Appendix) is contains an amalgam of policy statements. 

  

However before becoming too concerned over the sheer volume it is worth 
bearing in mind that the thrust of the various policy statements is to 
transition the FSA rules and the only changes made were where essential to 
implement the Financial Services Act 2012 and support the creation of the 
new regulatory structure (see PS13/5, 1.1.3). 
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Firms may find the matrix in Appendix 2 of CP13/5 useful (‘Where SUP 11, 15 
and 16 Notifications/Returns should be submitted’) particularly in respect of 
those submissions that are submitted via email. 

  

Most firms will be FCA regulated and therefore will have no need to refer to 
the PRA Handbook. However those strategically important firms that will be 
regulated by both the FCA and the PRA (‘dual regulated’) will need to 
consider both Handbooks. 
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On the matter of ‘status disclosure’ and the cut-over to the FCA (see article 
‘Out With The Old...’) firms should not overlook the need to update their 
stationery when necessary to reflect that they will now be authorised and 
regulated by the Financial Conduct Authority . 
  
GEN 4 Annex 1 contains the required disclosures (e.g. “Authorised and 
regulated by the Financial Conduct Authority”). Firms will be happy to note 
that there is a transitional period until 1 April 2014 in respect of the new 
status disclosure obligations. 
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6 

The FCA’s very first Business Plan has been published. As has previously 
been announced, the FCA will be much more proactive , “acting earlier and 
more decisively than the FSA”. 

  

Asset managers should note from page 18 that in recognition of the 
seriousness of issues identified in respect of conflicts of interest (see article 
on ‘Corporate Access’ – although this topic also gets a mention under 
‘Wholesale conduct strategy’ on page 19), the FCA will be carrying out a 
further round of visits to firms. With this in mind, asset management firms 
may wish to review – where they have not done so already – current 
practices to see whether there may be issues with conflicts or corporate 
access. Other key aims include increasing firms’ awareness and compliance 
with the CASS rules. 

  

Chapter 3 leaves no doubts that the FCA will continue to use enforcement 
action to maintain effective regulation; tackling market abuse and financial 
crime will remain high on the agenda. We are also told that in the coming 
year the new regulator will build on thematic work undertaken on Suspicious 
Transaction Reports and Transaction Reporting. 

  

The FCA budget for 2013/14 (chapter 6) reveals an Ongoing Regulatory 
Activity (‘ORA’ - basically this is the cost of its core operating activities) figure 
of £445.7m. The FSA’s equivalent for last year was £543.5m, although it must 
be remembered that the current budget in question relates only to the FCA 
and does not include any PRA element. The Annual Funding Requirement 
(‘AFR’ and which includes ORA and allows for planned expenditure) is 
£432.1m (£578.4m last year with largest component, not surprisingly, being 
£32.5m for regulatory reform implementation). Neither the ORA or AFR 
includes costs (£12.6m estimated) relating to the consumer credit regime 
which will fall under the FCA in due course. The headcount in the budget is 
2,848 full time employees, but again this is only in respect of the FCA; the FSA 
headcount in last year’s budget was 3,992. 
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7 

FCA Risk Outlook 
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The publication of the FCA’s Business Plan – see separate article - was 
accompanied by the FCA Risk Outlook 2013. 
  
The Risk Outlook identifies potential risks, some of which may take years to 
resolve. On the other hand the Business Plan will include details of work 
planned for 2013/14 to address identified risks. 
  
The priority risks identified include: design of products and services that are 
not in consumers’ long-term interests or that respond to real needs; lack of 
transparency by distribution channels (this will include a review of financial 
promotions, wholesale conduct strategy, and the second phase of visits to 
asset managers in respect of conflicts of interest); over-reliance on, and 
inadequate oversight of, payment and product technologies; a shift towards 
more complex funding strategies or structures that lack adequate oversight; 
and poor understanding of risk and return (CFDs and unregulated collective 
investment schemes are included here). Further details can be found in Table 
2 of the document whilst chapter 4 will provide more detail on identified 
risks. 
 

 

 

 

 

 

Useful links: 
 
FCA Risk Outlook 2013 
 
 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
  
 
 
 
 

There have been a few press articles recently on ‘corporate access’ and the 
possibility of the FSA taking action against asset managers that use clients’ 
money to pay for such access. The subject also features in the FCA Business 
Plan – see earlier article. 
  
As mentioned in Regulatory Roundup 46 the FSA published “Conflicts of 
interest between asset managers and their customers: Identifying and 
mitigating the risks” last November (some firms may have been sent this 
publication by the FSA along with a ‘Dear CEO’ letter). 
  
Chapter 3 was devoted to the purchase of research and trade execution 
services. COBS 11.6 reminds us that broker charges should only relate to the 
execution of trades or research and goes on to set out examples of what 
shouldn’t be bundled into commission charges e.g. travel, accommodation 
and entertainment costs or costs related to price feeds. 
  
Criticisms in the Dear CEO letter included firms not checking whether services 
were eligible to be paid for in customers’ commission charges. It was 
particularly critical of firms paying for corporate access to key individuals in a 
firm e.g. chief executive by way of commission. 
 

(cont.) 
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http://www.fsa.gov.uk/static/pubs/other/fcarco.pdf
http://www.complyport.com/downloads/Webround_46.pdf
http://www.fsa.gov.uk/static/pubs/other/conflicts-of-interest.pdf
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Firms, and MLROs in particular, should be aware that HM Treasury has 
updated its advisory notice on problem jurisdictions where Enhanced Due 
Diligence (EDD) is advised and where firms may wish to apply EDD. 

  

The advisory notice informs us that the assessments were based upon the 
pre-2012 revised FATF Recommendations. The previous FATF 
Recommendations were based upon “40 + 9”, being the original 40 
recommendations to counter money laundering to which were added a total 
of 9 further recommendations to counter terrorist financing. The revision 
amalgamated the two sets of recommendations so that we are back to 40 
recommendations.  

  

FATF has also updated its Guidance on AML/CTF.  
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Recommendations 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
  
 
 
 
 

The footnote to 3.2 explains: 

  

“Access to company management (sometimes also referred to as ‘corporate 
access’) means, in this context, the practice of third parties (typically 
investment banks) arranging for asset managers to meet with the senior 
management of corporations in which the asset manager invests, or might 
subsequently invest, on behalf of customers. It does not refer to any research 
services that might be provided by the third party alongside providing access 
to company management.” 

  

Paying for such access is not necessarily a regulatory matter, but payment by 
way of commissions is, according to current FSA thinking, a regulatory 
matter. 

  

The Investment Management Association recently published a paper on this 
topic - welcoming comment from “any interested parties” - which may be of 
interest. The link provided will take you to its website (use the search facility 
for ‘corporate access’). 

  

 

 

 

 

 

 

Useful links: 
 
IMA 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
  
 
 
 
 

http://www.hm-treasury.gov.uk/d/advisory_notice_moneylaundering_mar2013.docx
http://www.fatf-gafi.org/media/fatf/documents/reports/AML_CFT_Measures_and_Financial_Inclusion_2013.pdf
http://www.fatf-gafi.org/media/fatf/documents/recommendations/pdfs/FATF_Recommendations.pdf
http://www.fatf-gafi.org/media/fatf/documents/recommendations/pdfs/FATF_Recommendations.pdf
http://www.investmentfunds.org.uk/the-industry-and-ima/
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The European Council has adopted (separate) regulations which will allow 
the managers of Venture Capital or Social Entrepreneurship collective 
investment undertakings (CIU) that are not UCITS to operate under an EU-
wide passport.  

  

The effect of the regulations is to set out uniform requirements and 
conditions for the managers of such CIU and covers areas such as marketing, 
eligible investments and techniques and investor eligibility. 

  

Such managers must be established in the EU and manage qualifying 
portfolios (as defined in the respective regulations) whose total AuM do not 
exceed €500m. The latter is, of course, the exemption threshold in Article 
3(2)(b) of the AIFMD below which a lighter touch AIFMD registration regime 
applies.  

  

The regulations introduce the concept of funds using either the designation 
“European Venture Capital Fund” (EuVECA) or “European Social 
Entrepreneurship Fund” (EuSEF) as applicable. 

  

Funds so designated can be marketed across the EU to professional 
investors and certain retail investors; host Member States will not be able to 
impose any additional requirements or administrative procedures and nor 
will they be able to require approval of the marketing. 

  

The regulations will not be compulsory; those managers of CIUs that do not 
wish to use an available designation do not need to register with the 
regulator. In such cases existing national laws and EU regulations will 
continue to apply. 
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http://register.consilium.europa.eu/pdf/en/12/pe00/pe00073.en12.pdf
http://register.consilium.europa.eu/pdf/en/12/pe00/pe00073.en12.pdf
http://register.consilium.europa.eu/pdf/en/12/pe00/pe00074.en12.pdf
http://register.consilium.europa.eu/pdf/en/12/pe00/pe00074.en12.pdf
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The Complyport Regulatory Roundup is provided for information purposes 
only and represents a summary of the above subjects. It is not intended to 
offer a legal opinion, advice or recommendation as to future action and it 
is provided solely as a discussion document. ©Complyport Ltd 

  

Complyport Limited (“Complyport”), Company Number: 04333584 is a 
Limited Company registered in England with Registered Office at 
Devonshire House, 1 Devonshire Street London. W1W 5DR.  
 
This Regulatory Roundup is for the named person's use only. It serves 
purely for information purposes, and is not an offer or financial promotion. 
It may contain confidential, proprietary or legally privileged information. 
No confidentiality or privilege is waived or lost by any transmission errors. 
If you receive this Regulatory Roundup in error, please immediately delete 
it and all copies of it from your system, destroy any hard copies of it and 
notify the sender. You must not, directly or indirectly, use, disclose, 
distribute, print, or copy any part of this message if you are not the 
intended recipient. Transmission is not guaranteed to be secure. Any 
information contained herein is subject to Complyport’s Standard Terms 
and Conditions of Business which are available upon request. Complyport 
and its affiliates do not assume any liability whatsoever for the content of 
this document, or make any representation or warranties, as to the 
accuracy or completeness of any information contained in this document. 

 

Bespoke, Practical Consulting 

If any of the topics 
discussed above raise 
questions or a need for 
guidance or support, 
please feel free to contact 

Peter Carlisle  

 

Or for details of any other 
of Complyport’s services, 
please contact Jon 
Wedgbury 

 

Complyport is always 
interested to receive 
feedback and general 
comments on either the 
Regulatory Roundup or 
the Complyport website. 
Comments can be sent to 
info@complyport.co.uk  
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