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UK Investment Management
Strategy: HMT highlights challenges
and opportunities for the UK fund
management industry and sets out
steps to be taken to reverse the UK’s
declining share of fund domicile
Status Disclosure: FCA qualifies
transitional provisions
Remuneration Code – MiFID Version:
Distinct from the CRD and AIFMD
driven Remuneration Codes, ESMA
intends all three to be seen as
“complementary rather than
conflicting”
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If any of the topics discussed above raise questions or a need for guidance or
support, please feel free to contact Peter Carlisle.

Restrictions on UCIS and ‘Close Substitutes’

Useful links:
PS13/3
Regulatory Roundup 43

The FCA has published policy statement PS13/3: “Restrictions on the retail
distribution of unregulated collective investment schemes and close
substitutes” and will be of interest to both discretionary portfolio managers
as well as those that promote any of the investments covered by the policy
statement.
For the avoidance of doubt, the new rules will only be relevant to firms with,
or communicating to, retail customers (which will invariably include persons
classified as ‘High Net Worth’ or ‘Sophisticated’) or where their status is
unclear; the rules will have no impact upon persons correctly categorised as
professional.
The publication has been long awaited - the original consultation paper
featured in Regulatory Roundup 43 in August last year - and has prompted
much debate and feedback from industry, being concerned with the
implications of the original proposals. The FSA, and now the FCA, has listened
- in part – which is reflected in the final rules.
Firms involved with the promotion of unregulated collective investment
schemes (UCIS) will be familiar with COBS 4.12, and in particular the eight
categories of person that such investments can be promoted to contained in
table COBS 4.12.1(4).
The new regime expands the restrictions on promotion to ‘non-mainstream
pooled investments’ (NMPIs), a term which captures:






UCIS
Qualified investor scheme
Traded life policy investment
A security issued by a special purpose vehicle (SPV) - but not an
‘excluded security’
Rights to or interests in investments that are any of the above

In the original consultation paper, SPV exclusions from the definition of a
NMPI were fairly limited.

(cont.)
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Restrictions on UCIS and ‘Close Substitutes’
(cont.)

The definition of an excluded security now means that the following will not
be captured under the NMPI heading (this is a summary and it is
recommended that firms look at the precise definition of an excluded
security contained in PS13/3).








Exchange traded products
Real Estate Investment Trusts
Venture capital trusts
Investment trusts
Non-EEA investment companies that would qualify as an investment
trust if resident and listed in the UK
Covered bonds
Funds structured as SPVs which invest primarily in shares and/or
bonds

The changes to COBS 4.12 are wide ranging. The familiar table of COBS 4.12.1
now includes 13 possible exemptions that firms can consider, including ‘US
persons’ that are US for tax purposes or that own a US qualified retirement
plan; Solicited advice (but subject to specific requirements) and the
introduction of Certified high net worth/Certified sophisticated/Selfcertified investors.
The last three categories above will be familiar to those firms that make use
of the exemptions available under the Promotion of Collective Schemes
(Exemptions) Order (PCIS) for UCIS or the Financial Promotion Order (FPO) for
other investments, and indeed these will still remain available. However in
terms of COBS 4.12 the FCA is changing the definitions where it is able. It
obviously cannot change the definitions that are contained within either PCIS
or the FPO – that is a matter for HMT and Parliament – but what they have
done is to introduce alternative definitions.
By way of example, a firm wishing to consider the ‘certified sophisticated
investor’ exemption will find that they can now look to article 23 of PCIS (or
article 50 of the FPO if not a UCIS) or to the definition in COBS 4.12.7. Whilst
e.g. PCIS requires that such an individual must not be certified by a firm that
is the operator of the UCIS in question, and nor must the firm certifying
‘induce’ the individual to acquire units in the UCIS, this requirement is not in
COBS 4.12.7.
(cont.)
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Restrictions on UCIS and ‘Close Substitutes’
(cont.)

However moving on to COBS 4.12.10 we find a warning to firms that may be
considering this route for a retail client to make sure that it is in the client’s
best interests and the need for a proper assessment. Firms will find a similar
approach in respect of the certified high net worth and self-certified investor
exemptions, effectively requiring a preliminary assessment of suitability
(although not a full assessment as would be required under COBS 9) before
promotion of NMPIs to clients.
Annex 4 contains a useful flow chart on the application of the new marketing
restrictions.
The record keeping obligations in COBS 4.11 should not be overlooked. The
CF10, or a delegate supervised by that individual, must record the exemption
being relied upon – and the reason why it is applicable - when
communicating or promoting a NMPI to a retail client, together with any
relevant investor statements or certifications.
Changes will also be seen in COBS 9.3 (Guidance on assessing suitability).
It is the view of the FCA that the provision of advice or making a personal
recommendation typically includes “an invitation or inducement to engage in
investment activity” i.e. it will include an element of financial promotion.
Therefore firms will need to satisfy themselves that an exemption is available
in relation to the promotion of a NMPI before recommending the investment
to a retail client.
Discretionary portfolio managers are advised to consider the revised table in
COBS 4.12 before purchasing a NMPI in a client’s portfolio. Whilst the revised
rules are concerned with ‘promotion’ and ‘communication’ – and so would
not be associated with a purchase under a discretionary mandate – such
firms are left in no doubt that they will need to satisfy themselves (and
possibly any FCA thematic visit team) whether such a transaction would be
suitable for the client if promotion of the same investment would not have
been permitted.

The final rules, which take effect from 1 January 2014, can be found in
Appendix 1 of PS13/3.
(cont.)
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Restrictions on UCIS and ‘Close Substitutes’
(cont.)
Short Selling: Changes to Notification Procedures

Useful links:

By way of encouragement, the FCA release reminds readers of the list of UCIS
related Enforcement Notices that it maintains.

UCIS Enforcement Notices
Although not specifically addressed in the policy statement, those firms
which do not have ‘retail’ in their Part 4A permission should bear in mind that
whilst the revised COBS 4.12 may permit communicating a financial
promotion to a retail customer – which in itself is not a regulated activity they are not allowed to undertake any regulated activities for such customers
such as subsequent arranging of deals, advising etc.
Firms that are involved with NMPIs, whether by way of distribution, advising
or discretionary portfolio management, should use the next 6 months or so
to consider what changes, if any, will be needed to their systems and
procedures to ensure that they will be compliant with the new rules.

Useful links:

Firms should note that the FCA has amended the short selling notifications
process.

Registration form
Share notification form

A new registration form for anyone making notifications for the first time has
been developed alongside forms for share and sovereign debt and credit
default swap notifications.

Sovereign Debt & CDS
Fact sheet

Completed notifications must be emailed to either
privatedisclosureSSR@fca.org.uk or publicdisclosureSSR@fca.org.uk as
appropriate.
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AIFMD: Passporting of Activities

Useful links:
FCA website: AIFMD latest
news

This will be of particular relevance to firms that currently have a MiFID
passport and that are, or potentially are, Alternative Investment Fund
Managers (AIFMs).
In addition to ‘managing an AIF’, under the AIFMD a UK AIFM will also be
permitted to undertake limited MiFID type activities (in brief, portfolio
management and: investment advice; safe-keeping; and reception and
transmission of orders – the latter three can only be granted in conjunction
with portfolio management).
It is the opinion of the European Commission that these additional MiFID
type activities cannot be passported under the AIFMD. Furthermore it has
stated that in its view an AIFM cannot be separately authorised under MiFID.
Putting these two views together means that whilst an AIFM will be able to
passport its AIF management (‘collective portfolio management services’) to
other EEA States, it will not be allowed to passport these additional MiFID
type activities.
However it is the view of the FCA that an AIFM authorised to provide the
additional services should be able to passport them to other EEA States.
The differing views mean whilst the FCA will action such passport requests
(and indeed has prepared draft applications for AIFMs) and will notify the
relevant EEA States, there remains the possibility that those States may
refuse to accept the notifications having regard to the European
Commission’s opinion.
The FCA website advises:
“Accordingly, firms will need to take account of this risk when considering the
most appropriate business model under AIFMD. We cannot say how these
developments will impact individual firms, but firms should also consider all
the possible solutions available to them to minimise the potential for there to
be disruption to their business.
We will seek to engage with other EEA supervisory authorities and the
Commission to try to reach a common understanding that reflects our views”.
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AIFMD: Cooperation Agreements
UK Investment Management Strategy

Useful links:
ESMA Press Release

The FCA has signed supervisory cooperation agreements in the form of
memoranda of understanding with 34 non-EEA authorities, following
approval of these agreements by ESMA.
Under the AIFMD, cooperation agreements between EU regulatory
authorities and those third countries where an AIF, and if relevant where the
AIFM, is established are required before marketing can be undertaken under
national private placement regimes. It should be noted that under the UK’s
interpretation of the AIFMD transitional provisions (other EEA Member
States may have different interpretations), a non-EEA AIFM can market in the
UK without the need for cooperation agreements. As such, for these firms
wising to market in the UK the absence of a particular non-EEA authority
from the initial list should not pose a problem.
The list of 34 are set out in the ESMA press release (see link or copy
http://www.esma.europa.eu/system/files/2013-629_esma_promotes_global_supervisory_co-

into your browser). The inclusion of the
Cayman Islands Monetary Authority and the British Virgin Islands Financial
Services Commission will be particularly welcome news for typical UK AIFMs.
operation_on_alternative_funds_30_may_2013_0.pdf

Useful links:
UK IM Strategy
Regulatory Roundup 39
ACS Regulations

Investment management firms will be heartened to learn that the
government recognises the importance of the sector to the UK economy in
the publication of ‘The UK investment management strategy’.
The UK’s share of fund domicile has fallen in the last decade so the report
sets out, at a high level, steps being taken as part of the strategy to rebuild
our share. Topics include:







the abolition of stamp duty reserve tax;
providing greater certainty that the tax residency of an offshore AIF
will not be affected by having a UK AIFM;
permitting gross interest payments from UK bond funds to nonresidents;
greater clarity on activities under the Investment Management
Exemption;
the new tax transparent ACS (see Regulatory Roundup 39 for details);
a review of limited partnerships including them electing for legal
personality.
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Status Disclosure

Useful links:
Regulatory Roundup 47
Status Disclosure update

GEN 4.3

Regulatory Roundup 47 reminded firms of the need to update the status
disclosures on their stationery to reflect the move from the FSA to the FCA
(and PRA where relevant) - GEN 4 Annex 1 details the required disclosures.
To assist firms, and presumably to keep stationery costs under control, a
transitional provision (GEN TP 1) meant that firms could continue to refer
to ‘FSA’ until 1 April 2014.
Those firms making use of the transitional should be aware that the FCA has
had a rethink.
Although the transitional provision still remains, we are advised that it
cannot be used where the obligations derive from European law and COBS 5
(Distance communications); 6 (Information about the firm, its services and
remuneration); 9 (Suitability) and 13 (Preparing product information) are
specifically quoted. The statement by the FCA adds:
“The FCA recognises that it may not have been possible for firms to make all
the required disclosure updates immediately upon Legal Cutover and, as a
result, where transitional provisions are not available requires firms to be
able to demonstrate that they have plans to make these updates at the
earliest practical opportunity”.

Although most firms make a status disclosure in documentation etc., an
approach that we would endorse, strictly speaking the regulatory
requirement – as opposed to accepted business practice - for disclosure is
limited e.g. it only applies to letters (or electronic equivalent) which are sent
to retail clients in connection with carrying on a regulated activity; it does not
apply to items such as business cards, compliment slips or account
statements (unless, for some reason, you are using them as a letter
substitute). Further details can be found in GEN 4.3.
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Remuneration Code – MiFID Version

Useful links:
Regulatory Roundup 44
ESMA Final Remuneration
Guidelines
ESMA Press Release

In September last year ESMA published a consultation paper on ‘Guidelines on
remuneration policies and practices (MiFID)’ – see Regulatory Roundup 44.
Following feedback ESMA has now issued the final guidelines.
This is not the same as the current CRD driven Remuneration Code which is
reflected in SYSC 19A nor the AIFMD driven Remuneration Code that will
appear in SYSC 19B. Although feedback received included the suggestion that
ESMA issue all of its guidance in one consolidated statement, it decided that,
the now, three guidelines should be seen as “complementary rather than
conflicting”.
Although at heart all three include the capture of risk takers, and/or those that
can have a material impact on a firm’s risk profile, there are some tweaks. The
AIFMD Remuneration Code also requires firms to look at any entities the AIFM
may have outsourced portfolio management or risk management to (‘identified
staff’) whereas the MiFID Remuneration Code is conduct-focussed and so will
include e.g. sales staff, financial analysts whose literature may be used by sales
staff and persons involved in complaints handling as well as outsourced entities
and tied agents (‘relevant person’).
The MiFID Remuneration Code guidelines, not surprisingly, include the
requirement for the fixed and variable components of total remuneration to be
‘appropriately balanced’ but do not set out any hard and fast rules, leaving it to
firms to determine, and justify, what the right balance should be (and page 6 of
the guidelines suggest that 100% variable remuneration is not ruled out). The
guidelines are described as addressing situations where services are provided to
retail clients and, to the extent they are relevant, when services are provided to
professional clients. In addition they not only apply to MiFID firms but also to
UCITS firms and AIFMs when undertaking permitted additional activities of
individual portfolio management or other non-core services e.g. investment
advice.
The status of these guidelines is such that the competent authorities of each
Member State have to notify ESMA whether they comply – by incorporating
them into their supervisory practices - or intend to comply with the guidelines
(stating why not if the latter) within two months of the date of publication of
the translated versions.
For the ESMA guidelines and press release see links or copy the following links
into your browser:
www.esma.europa.eu/system/files/2013606_final_report_guidelines_on_remuneration_policies_and_practices_mifid.pdf;
http://www.esma.europa.eu/system/files/2013-726_press_release_on_mifid_remuneration_guidelines.pdf.
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Regulatory Roundup Archive

Useful links:
Past issues
Searchable archive

Past issues of Complyport’s Regulatory Roundup are available to view using
the link provided.
You can access a searchable version of our Regulatory Roundup archive by
clicking on the link.
The Regulatory Roundup archive allows search in three modes: by topic; by
issue number; or by text search.

If you are using the text search for more than one word or a consecutive
phrase the use of “ “ will help speed your search e.g. a search for “regulatory
fees” will ensure that only articles that contain that term are found (rather
than articles containing the words ‘regulatory’ and/or ‘fees’).
Please note that there is a small time-delay between the publication of the
latest Regulatory Roundup and its availability in the searchable archive.
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Bespoke, Practical Consulting

If any of the topics
discussed above raise
questions or a need for
guidance or support,
please feel free to contact
Peter Carlisle
Or for details of any other
of Complyport’s services,
please contact Jon
Wedgbury
Complyport is always
interested to receive
feedback and general
comments on either the
Regulatory Roundup or
the Complyport website.
Comments can be sent to
info@complyport.co.uk

The Complyport Regulatory Roundup is provided for information purposes
only and represents a summary of the above subjects. It is not intended to
offer a legal opinion, advice or recommendation as to future action and it
is provided solely as a discussion document. ©Complyport Ltd
Complyport Limited (“Complyport”), Company Number: 04333584 is a
Limited Company registered in England with Registered Office at
Devonshire House, 1 Devonshire Street London. W1W 5DR.
This Regulatory Roundup is for the named person's use only. It serves
purely for information purposes, and is not an offer or financial promotion.
It may contain confidential, proprietary or legally privileged information.
No confidentiality or privilege is waived or lost by any transmission errors.
If you receive this Regulatory Roundup in error, please immediately delete
it and all copies of it from your system, destroy any hard copies of it and
notify the sender. You must not, directly or indirectly, use, disclose,
distribute, print, or copy any part of this message if you are not the
intended recipient. Transmission is not guaranteed to be secure. Any
information contained herein is subject to Complyport’s Standard Terms
and Conditions of Business which are available upon request. Complyport
and its affiliates do not assume any liability whatsoever for the content of
this document, or make any representation or warranties, as to the
accuracy or completeness of any information contained in this document.
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