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Regulatory Roundup
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Issue 51

In Brief:
Outsourcing & Asset Management:
FCA thematic review focussed on
Oversight Risk and Resilience Risk
CRD III or CRD IV? Firms to
determine which regime will apply
COREP Reporting: Further detail on
how IFPRU firms will have to report
AIFMD Reporting Update: FCA able
to receive reports from 1 January
EMIR: TR Reporting: First four Trade
Repositories registered; reporting
obligations begin 12 February 2014
Transparent Asset Managers: New
thematic review on use of dealing
commission announced by FCA CEO
Close Links and Controllers
Reports: FCA proposing new Data
forms to be submitted via GABRIEL
Money Laundering: HMT Notice:
Update on high risk jurisdictions
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Money Laundering Guidance: JMLSG
Guidance changes to Parts 1 and III

Suspicious Transaction Reporting:
FCA looks to improve clarity of rules
UCIS: FCA Actions: Recent sanctions
and reminder of new rules in 2014
AML and ABC: Asset Management:
Findings from thematic review

Follow us on Twitter
Join us on Linkedin

If any of the topics discussed above raise questions or a need for guidance or
support, please feel free to contact Peter Carlisle.

Outsourcing & Asset Management

Useful links:
Outsourcing: TR13/10
Dear CEO: Outsourcing

The FCA has published “Outsourcing in the Asset Management Industry:
Thematic Project Findings Report” (TR13/10) which is based upon a sample
of 17 asset managers (including 3 hedge fund managers). You may recall that
a ‘Dear CEO’ letter on this topic was issued in December 2012 following the
completion of work on the sample.
Two key findings were (a) Oversight risk: inadequate oversight of the service
provider [mainly due to insufficient internal expertise] and (b) Resilience risk:
inadequate contingency plans to deal with a failure of a service provider.
The FCA concentrated on four specific areas where it was considered that
there was a risk of errors or omissions potentially resulting in customer
detriment (see also Chapter 5 of TR13/10):





Reconciliations of assets held with the custodian
Pricing and valuations of a portfolio or specific instruments
Corporate actions such as payment of dividends, rights issues etc
Trade processing

Oversight risk findings are within Chapter 5. Because of the possibility of
reputational risk, asset managers in the sample accepted responsibility for
outsourced critical activities even where the contracting party was the
governing body of the fund rather than the manager. Whilst all of the asset
managers did have written service level agreements in place, the quality – and
hence usefulness – of MI reports received was variable.
Detailed comments upon resilience risk and exit planning can be found in
Chapter 4, including the FCA not approving of the ‘too big to fail’ belief that
some asset managers held in respect of their service providers. Positive
approaches to the mitigation of resilience risk experienced by the regulator
include the use of different service providers to carry out different activities
(although this does seem to assume that each of them would be able to carry
out the other’s activities) and identifying a ‘stand-by’ service provider, which
will have the advantage of reducing the time needed for due diligence in the
event of a transfer to another provider, possibly formalising a relationship with
them by way of a Memorandum of Understanding.

(cont.)
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Outsourcing & Asset Management (cont.)
CRD III or CRD IV?

Useful links:
OWG slides

The Investment Management Association has formed the Outsourcing
Working Group (OWG) which also includes various asset managers and key
service providers. The intention is to establish ‘guiding principles’ for the
industry on standardisation, exit planning and oversight models with a key aim
of improving portability between providers; the link to OWG slides may be of
interest.
We are advised that the regulator will continue to monitor the progress of
asset managers in meeting their outsourcing obligations and possibly “also
consider further policy action”.

Useful links:
FCA Communication
FAQs
Regulatory Roundup 50

As will be known (see e.g. Regulatory Roundup 50), CRD IV comes into force
on 1 January, although certain BIPRU firms will be able to remain on the
current GENPRU/BIPRU (CRD III) regime.
The FCA has recently contacted a number of firms to provide them with the
opportunity to apply for a simple Variation of Permission (VoP) (subject to
meeting specific requirements) which will mean that they will remain outside
of CRD IV.
Those firms that are able to take advantage of the VoP should respond by the
FCA deadline of 20 November 2013. If you do not respond then the FCA will
assume that your firm will be subject to the CRD IV rules and the firm will be
expected to comply with them from 1 January 2014. Note that there is both a
dedicated email address and FCA unit for dealing with the VoP (although not
for queries).
Even if you have not received such a communication, and you are unsure
which regime your firm will fall under, then it would be worthwhile considering
whether the VoP would be relevant to you – the links will provide the
necessary information to help reach a decision. Queries should be directed to
your usual supervisory contact.

(cont.)
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CRD III or CRD IV? (cont.)
COREP Reporting

In brief, if you are a BIPRU firm now and do not undertake any of the
following MiFID activities then you will be eligible to take advantage of the
VoP (see ‘useful links’ on preceding page which also provide further
information):
 Dealing on own account
 Placing of financial instruments without a firm commitment basis
 Underwriting of financial instruments and/or placing of financial
instruments on a firm commitment basis
 Operation of Multilateral Trading Facilities
In addition you must not:
 Carry on the service of safekeeping and administration of financial
instruments for the account of clients, including custodianship and related
services such as cash/collateral management; or
 Be permitted to hold money or securities belonging to a client

Useful links:
Regulatory Roundup 48
Supervisory Reporting
Implementing Technical
Standards

COREP data items

Firms that will fall under IFPRU will need to submit COREP reporting (see
article ‘CRD III or CRD IV?’ above and Regulatory Roundup 48). For the
frequency of submission of COREP reports, reference needs to be made to
the Supervisory Reporting Implementing Technical Standards (ITS) published
by the EBA (see link provided). The same publication also confirms which
data items need to be reported. As an example, the data items required for
‘own funds’ can be found in the ‘COREP data items’ link.
The FCA have confirmed that “all CRD firms will continue to use GABRIEL to
submit their COREP/FINREP and/or FSA0xx returns”. However, the FCA also
advise that online (web forms) and offline (pdf) will not be available; a firm can
only use XBRL instance documents. In other words, firms are not going to be
able to key in any COREP related data into GABRIEL and are not going to be
able to attach a pdf of an Excel template. A firm will be expected to convert
the required data into an XBRL instance document and then submit the latter
via GABRIEL.
XBRL (standing for Extensible Business Reporting Language) is an XML-based
vocabulary for electronic transmission of business and financial data.
Supported by the European Parliament, the SEC in the United Sates and other
governing bodies worldwide, XBRL is being promoted by some as the official
global standard for financial reporting.
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AIFMD Reporting Update

Useful links:
AIFMD Reporting – XML
documents V1.0
FCA Statement
ESMA guidelines

31 December 2013 will be the first period end date for both full-scope UK
AIFMs and small AIFMs to commence reporting under the AIFMD – see SUP
16.8 (clients of Complyport can also refer to Section 14 of their AIFMD
Readiness Assessment Document).
The FCA will be ready to receive the reports from 1 January 2014 and are
requesting firms to report “using the XML v1.0 reporting template”. The link
provided indicates that the days of simply keying information into cells may be
over (there is a similar issue with CRD IV / COREP reporting, as mentioned
elsewhere in this Regulatory Roundup).
The FCA also advise “Further details of the mechanism by which reports can be
sent to the FCA will be published on the website in due course. We will be
pragmatic with this mechanism for supplying data until GABRIEL is
operationally ready”.
ESMA has also issued guidance on regulatory reporting under AIFMD (see
link).
The guidelines do not represent a change in what has to be reported, they
simply add more information. Reporting periods are covered on pages 20 & 21.
Paragraph 12 clarifies that “AIFMs should start reporting as from the first day
of the following quarter after they have information to report until the end of
the first reporting period”.
The guidelines make frequent references to various tables which do not
appear to exist – until you find conveniently placed on page 56 of the
guidelines a link to them.
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EMIR: TR Reporting
Transparent Asset Managers

Useful links:

ESMA has just registered the first four trade repositories, two of which are in
the UK: UnaVista Ltd and DTCC Derivatives Repository Ltd.

ESMA release
FCA on reporting to Trade
Repositories
UnaVista
DTCC

In practical terms this means that the reporting obligation begins 12 February
2014 for all derivative asset classes (OTC or exchange traded): “commodities,
credit, foreign exchange, equity interest rates and others”. The relevant details
must be reported no later than the working day following the conclusion,
modification or termination of the contract (EMIR Article 9(1)).
The reporting obligation also applies to derivative contracts:
(a) entered into before 16 August 2012 and remain outstanding on that date
and
(b) entered into on or after 16 August 2012.
The significance of this date is that it is when EMIR came into force (although
not its provisions). Any transaction in (a) above that is still outstanding as at 12
February 2014 must be reported within 90 days of 12 February 2014. Any
transaction in (a) or (b) above that is not outstanding as at 12 February 2012
2014 must be reported within three years of 12 February 2014.
Both counterparties need to report unless one party has agreed to report on
behalf of both counterparties or is delegated to a third party.
If the ESMA link does not open correctly, copy and paste the following into
your browser: http://www.esma.europa.eu/system/files/20131629_esma_registers_trade_repositories_2.pdf

Useful links:

Martin Wheatley speech
Regulatory Roundup 47

In a recent speech to asset managers, Martin Wheatley Chief Executive of the
FCA, returned to the topics of dealing commission and corporate access
(Regulatory Roundup 47 had an article on corporate access and also provided
a link to ‘conflicts between asset managers and customers’). He also talked
of a general lack of transparency and the need for the FCA ‘to think again’ as,
in his view, the current system is not working.
We are promised a thematic review following up on last year’s conflicts of
interest findings and a consultation paper in November on how to improve the
current regime and clarity on what exactly is allowable when using commission
to purchase good and services.
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Close Links and Controllers Reports
Money Laundering: HMT Notice
Money Laundering Guidance

Useful links:
Reporting changes
Appendix 7B

The need for a firm to send to the FCA annual controllers and close links
reports is set out in SUP 16.4 and SUP 16.5 respectively.
Those responsible for the completion and submission of these reports will be
aware that whilst they are shown on GABRIEL they have to be submitted by
either email or post. As part of its quarterly consultation, the FCA is proposing
the abolition of the manual approach and instead introduce new Data forms
which are submitted electronically through GABRIEL.
This will also apply to those firms that have elected to submit monthly changes
in close links, but because of current systems limitations, a report that is
required because of a change in close links (SUP 11.9.4A) will still need to be
submitted manually. The PRA will make corresponding changes in its
Handbook. Note that the changes will also mean that it will no longer be
possible to submit a joint report satisfying both requirements. It is proposed
to implement the new regime for returns with a reporting period ending on or
after 31 December 2013.
The revised rules, together with examples of the new forms and guidance
notes, can be found in Appendix 7B of the consultation paper using the link
provided.

Useful links:
HMT Advisory Notice

Firms, and in particular MLROs, should be aware that HM Treasury has
updated its advisory notice on overseas jurisdictions which have
unsatisfactory money laundering and terrorist financing controls.
The notice is essentially divided into two lists: the first lists jurisdictions which
should be subject to enhanced due diligence measures e.g. Turkey; the second
lists those jurisdictions where appropriate actions may need to be taken,
including ‘enhanced due diligence measures in high risk situations’ e.g.
Argentina. The notice also includes brief notes on each jurisdiction.

Useful links:
JMLSG Guidance

For those firms that make use of hard copies of the JMLSG Guidance, a
reminder that Parts I to III have been overhauled.
HM Treasury approved the changes to the first two Parts in September.
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Suspicious Transaction Reporting
UCIS: FCA Actions

Whilst MAR 1 contains guidance on market abuse, the requirement to
submit a suspicious transaction report is set out in SUP 15.10.
Currently SUP 15.10.2 applies to any firm arranging or executing a transaction
for a client in a qualifying investment admitted to trading on a prescribed
market, a term which will capture exchange-regulated markets such as AIM as
well as regulated markets such as the LSE Main Market. On the other hand SUP
15.10.3, which applies to any investment firm or credit institution, simply
refers to suspicions of a transaction involving market abuse. For the record,
s118 of FSMA (‘Market abuse’) refers to both qualifying investments and
related investments. In the context of market abuse the latter are investments
whose price or value is dependent upon the price or value of a qualifying
investment (s130A(3)).
The FCA feels that it will improve clarity if the rules are aligned and so propose
removing the reference to a ‘qualifying investment admitted to trading on a
prescribed market’ from SUP 15.10.2. Furthermore the Regulator believes that
this proposal does not increase the scope of SUP 15.10 and so will not affect
any previous guidance given or Market Watch articles.

Useful links:
Regulatory Roundup 47
John Leslie Final Notice
Jeffrey Bennett Final
Notice

The FCA, like the FSA, continues to have an interest in the promotion of
unregulated collective investment schemes (UCIS) – see e.g. FCA Risk
Outlook 2013 covered in Regulatory Roundup 47.
The latest to suffer the Regulator’s wrath are John Leslie and Jeffrey Bennett.
In addition to each having a £28,000 financial penalty imposed upon them they
have also had their respective Approved Person status withdrawn and, by
means of Prohibition Orders, they are both banned from performing any
significant influence function (basically any Controlled Function except for the
CF30 customer function).
At the core was a failure to ensure that there were proper systems and
processes in place to prevent the promotion of UCIS to approximately 2,900
retail investors without an adequate assessment having been made of their
eligibility to receive such material. It didn’t help the cases of Mr Leslie and Mr
Bennett that the approximately 880 investors who decided to invest €38m in
the three property development UCIS on a non-advised basis are now probably
holding worthless investments.
(cont.)
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UCIS: FCA Actions (cont.)
AML and ABC: Asset Management

Useful links:
Regulatory Roundup 49

The current rules on the promotion of UCIS are set out in COBS 4.12 (the
reference in the Final Notices to ‘COB’ reflects the fact that the transgressions
occurred back in 2005) but are due for a shake-up.
This serves as a timely reminder to firms that the revised rules on the
distribution of UCIS and ‘close substitutes’ (‘non-mainstream pooled
investments’) take effect from 1 January 2014. In addition to UCIS the rules,
which also include record keeping requirements, will also capture vehicles
such as certain securities issued by SPVs and Qualified Investor Schemes. It is
therefore important that relevant firms should have reviewed their current
processes and procedures to ensure that they will remain compliant. A
summary of the new regime can be found in Regulatory Roundup 49 from
which it will be noted may also have an impact on discretionary portfolio
managers.

Useful links:
AML & ABC Thematic
TR13/9
Financial Crime Guide:
Part 1
Financial Crime Guide:
Part 2

An FCA thematic review of Anti-Money Laundering (AML) and Anti-Bribery
and Corruption (ABC) Systems and Controls (TR13/9) has identified common
weaknesses and the regulator has expressed concern over their findings.
The review involved assessing 22 firms including wealth and asset
management firms and fund administrators.
Although the FCA has provided feedback to the firms in the review we are
reminded that the FCA expects all firms to consider the findings and the
examples of good and poor practice (Chapter 3) to improve their AML and ABC
frameworks where necessary. The link to the FCA’s ‘Financial crime: a guide for
firms’, which was updated and published in April, may also prove useful.
See also the ‘Money Laundering: HMT Notice’ article in this Regulatory
Roundup.
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Regulatory Roundup Archive

Useful links:
Past issues
Searchable archive

Past issues of Complyport’s Regulatory Roundup are available to view using
the link provided.
You can access a searchable version of our Regulatory Roundup archive by
clicking on the link.
The Regulatory Roundup archive allows search in three modes: by topic; by
issue number; or by text search.
If you are using the text search for more than one word or a consecutive
phrase the use of “ “ will help speed your search e.g. a search for “regulatory
fees” will ensure that only articles that contain that term are found (rather
than articles containing the words ‘regulatory’ and/or ‘fees’).
Please note that there is a small time-delay between the publication of the
latest Regulatory Roundup and its availability in the searchable archive.
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Bespoke, Practical Consulting

If any of the topics
discussed above raise
questions or a need for
guidance or support,
please feel free to contact
Peter Carlisle
Or for details of any other
of Complyport’s services,
please contact Jon
Wedgbury

Complyport is always
interested to receive
feedback and general
comments on either the
Regulatory Roundup or
the Complyport website.
Comments can be sent to
info@complyport.co.uk

The Complyport Regulatory Roundup is provided for information purposes
only and represents a summary of the above subjects. It is not intended to
offer a legal opinion, advice or recommendation as to future action and it
is provided solely as a discussion document. ©Complyport Ltd
Complyport Limited (“Complyport”), Company Number: 04333584 is a
Limited Company registered in England with Registered Office at
Devonshire House, 1 Devonshire Street London. W1W 5DR.
This Regulatory Roundup is for the named person's use only. It serves
purely for information purposes, and is not an offer or financial promotion.
It may contain confidential, proprietary or legally privileged information.
No confidentiality or privilege is waived or lost by any transmission errors.
If you receive this Regulatory Roundup in error, please immediately delete
it and all copies of it from your system, destroy any hard copies of it and
notify the sender. You must not, directly or indirectly, use, disclose,
distribute, print, or copy any part of this message if you are not the
intended recipient. Transmission is not guaranteed to be secure. Any
information contained herein is subject to Complyport’s Standard Terms
and Conditions of Business which are available upon request. Complyport
and its affiliates do not assume any liability whatsoever for the content of
this document, or make any representation or warranties, as to the
accuracy or completeness of any information contained in this document.
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