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In Brief:
AIFMD: Authorisation Deadline:
HM Treasury intends to amend
AIFM Regulations 2013 which will
impact all AIFMs making use of
the transitional provisions.
Dealing Commission Rules: FCA
consultation paper on uses of
dealing commission published.
CRD IV: Country by Country
Reporting: HM Treasury publishes
country-by-country disclosure
requirements under CRD IV.
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EMIR – OTC Clearing and Third
Country Provisions: ESMA
publishes final report on
derivative transactions which will
have a ‘direct, substantial and
foreseeable’ effect within the
Union.
FCA Fees: Annual consultation
paper published by FCA.
Legal Entity Identifier: A reminder
that firms will need to consider
applying for a LEI.
Outsourcing Working Group:
Group published response to FCA
thematic report.

Follow us on Twitter
Join us on Linkedin

If any of the topics discussed above raise questions or a need for guidance or
support, please feel free to contact Peter Carlisle.

AIFMD: Authorisation Deadline

The below is a recent AIFMD update that was sent to Complyport’s clients.
“HM Treasury has just released a statement which differs from the FCA’s
previously held view that any firm applying for AIFM authorisation has to be
authorised by 22 July 2014 or cease undertaking regulated activities. For
clients not affected by AIFMD, this is for general information only.
The 12 month transitional period still comes to an end on 22 July 2014,
however, in response to concerns from a wide range of stakeholders, HM
Treasury has decided to amend the Alternative Investment Fund Managers
Regulations 2013 so that “if a transitional AIFM’s application for authorisation
or registration is submitted without sufficient time for the [FCA] to determine
the application by 22 July 2014 … that AIFM will be able to continue managing
AIFs until the FCA has determined the application”.
Note that:
 Authorisation applications will have to be submitted by 22 July 2014.

 The applicant firm will have to comply with all relevant AIFMD
requirements from 22 July 2014 even if they haven’t been authorised by
that date.
Notwithstanding this development, HM Treasury “encourage all transitional
AIFMs to make their applications for authorisation or registration in good
time”.
HM Treasury intends to make an amending statutory instrument in the New
Year which will bring these changes into effect, though they acknowledge that
there are still certain details to be worked out.
We are told HM Treasury will make a formal announcement here soon. “

2

Dealing Commission Rules

Useful links:

As mentioned in Regulatory Roundup 51, the FCA has now released its
consultation paper on the use of dealing commission – CP13/17.

CP13/17
Regulatory Roundup 51
Regulatory Roundup 46

In November 2012 the then FSA published “Conflicts of interest between asset
managers and their customers” (see Regulatory Roundup 46). The report
found evidence that some investment managers appeared not to be following
the restrictions on the services and goods that can be paid for by way of
dealing commission (COBS 11.6) including payment for corporate access.
As firms will be aware, COBS 11.6.8 sets out a list of items that the FCA believe
do not qualify as being related to the execution of trades or the provision of
research and hence dealing commission cannot be used for their
payment. Although, for now, not specifically mentioned in COBS 11.6 the FCA
maintains its stance that arranging access to corporate management does not
amount to research and so cannot be paid for with dealing commission. Some
interesting statistics in CP13/17 reveal that one asset management firm made
payments for corporate access equivalent to £100,000 for each investment
manager, and £500m in aggregate having been paid by UK investment
managers for corporate access from dealing commission in 2012.

The draft rules, and a Handbook glossary definition of ‘corporate access
service’ (the activity has also been added to the list of services not eligible for
payment out of dealing commission in COBS 11.6.8) can be found in Appendix
1 of CP13/17.
The consultation period ends 25 February 2014 with a Policy Statement (and
final rules) scheduled for next Spring.
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CRD IV: Country by Country Reporting

Useful links:
Country by Country
Regulations 2013
HM Treasury Guidance

HM Treasury has published ‘The Capital Requirements (Country by Country
Reporting) Regulations 2013’.
The draft stems from Article 89 of the Capital Requirements Directive and
impacts on all ‘institutions’ - basically investment firms and credit institutions
that are subject to CRD IV.
The Regulations require each institution to publicly disclose annually on a
consolidated basis for the financial year, for each country where they have an
establishment:
a.
b.
c.
d.
e.
f.

Name, nature of activities and geographic location
Number of employees
Turnover
Pre-tax profit/loss
Corporation tax paid
Any public subsidies received

The disclosure - which should be in the institution’s annual financial statement
where possible - has to be made before 31 December 2015 and annually
thereafter. However all institutions have to disclose the information in a, b &
c above for the first time on 1 July 2014. Global systemically important
institutions authorised in the UK have to report, on a confidential basis, the
information in d, e & f above to the EC and to HMRC on or before 1 July 2014.
The EC will assess the potential negative economic consequences of the public
disclosure of such information and should any be identified then a deferral of
the disclosure obligations may be put in hand.
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EMIR – OTC Clearing and Third Country
Provisions

Useful links:

Article 4 of EMIR places a clearing obligation in respect of certain OTC
derivative transactions.

ESMA Final Report
EMIR

Generally the obligation does not extend to such transactions between entities
that are established in third countries unless (a) they would be subject to the
clearing obligation if they were established in the Union and (b) the contract
“has a direct, substantial and foreseeable effect within the Union or where
such an obligation is necessary or appropriate to prevent the evasion of any
provisions of this Regulation”.
ESMA was tasked with developing draft regulatory technical standards (TS)
specifying which contracts would fall into the above and has recently
published its Final Report containing the draft TS.
The report clarifies that OTC derivative contracts entered into by two
counterparties established in one or more non-EU countries, for which a
decision on equivalence of the jurisdiction’s regulatory regime has not been
adopted, will be subject to EMIR where one of the following conditions are
met:

 One of the two non-EU counterparties to the OTC derivative contract is
guaranteed by an EU financial counterparty for a total gross notional
amount of at least €8bn, and for an amount of at least 5% of the OTC
derivatives exposures of the EU financial guarantor; or
 The two non-EU counterparties execute their transactions via their EU
branches and would qualify as financial counterparty if established in the
EU.
Article 3 of the Final Report addresses transactions carried out with the
intention of evading the EMIR requirements.
The draft TS were submitted to the European Commission on 15 November;
the Commission has three months to decide whether to endorse the final draft
which will then have to be submitted to the European Parliament and Council.
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FCA Fees

Useful links:
CP13/14

The FCA has published its annual consultation paper on fees and levies –
“Regulatory fees and levies: policy proposals for 2014/15” (CP13/14). As the
title suggests the paper only covers proposed policy changes; it will not be
until around March next year that the FCA consults on fee rates.

Regulatory Roundup 45
Perhaps of most interest to investment firms is the proposed removal of fee
block A12 and merging it into A13 (advisors, arrangers, dealers or brokers) and
the introduction of fee block A21. The tariff base will continue to use income
rather than head count (see Regulatory Roundup 45).
Currently the differentiation between the two fee blocks is whether client
money and/or assets are held (A12) or not (A13). The purpose of the move is
to remove an anomaly whereby firms that do not hold client money or
securities pay a higher fee-rate per £1,000 that those firms that do hold client
money or securities (the paper advises £6.89 per £1,000 vs. £2.39 per £1,000
respectively). Some firms in fee-block A13 have commented to the FCA that
they could lower their fees by taking on the additional permission of holding
client money and safe custody assets.
The new fee-block A21 will apply to those firms whose permissions include the
safeguarding and administering of safe custody assets (without arranging) and
who hold client money under the client money rules (note that this fee-block
will not apply to those firms that control but do not hold client money). The
fee tariff will be based upon the highest total amount of client money and/or
safe custody assets held by a firm during the 12 months ending 31 December
before the relevant fee year (1 April to 31 March inclusive).
The proposed changes to FEES can be found in Appendix 2 of CP13/14. We
would remind firms whose business model means that they fall into both feeblocks A7 (Portfolio managers) and A13 (Advisory etc.) that assets managed on
a non-discretionary basis should be excluded from A7 as this activity is
covered in those charged to fees in activity group A13.
The consultation period ends 6 January 2014.
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Legal Entity Identifier

Useful links:
EMIR: Minimum Reporting
Data
EMIR: Reporting
Frequency & Format
EMIR
London Stock Exchange LEI
Regulatory Roundup 51

As mentioned in Regulatory Roundup 51, the EMIR reporting obligation
begins on 12 February 2014. The details of what needs to be reported to a
Trade Repository can be found using the ‘EMIR: Minimum Reporting Data’
link (see the Annex).
A reminder that firms will require a Legal Entity Identifier (LEI) for reporting
purposes in accordance with Article 3 in the link ‘EMIR: Reporting Frequency &
Format’. As both a UCITS and an AIF fall within the definition of a “financial
counterparty” – see Article 2(8) of EMIR for the full definition – those funds
will also require their own LEI (and in the case of an umbrella fund reporting is
required at the sub-fund level).
At a recent seminar the FCA commented that whilst ‘thousands’ of LEIs have
been issued, they would have expected the number to be in the ‘tens of
thousands’ so the regulator’s fear is that many firms will leave applying for an
LEI until the last minute.
The concept of an LEI arises from an initiative to create a global reference data
system which will serve to identify every relevant legal entity or structure
worldwide. The latter has not been fully developed yet so a (pre) LEI system
has been adopted as an interim solution. An LEI can be obtained from the
London Stock Exchange at a cost of (plus VAT) £100 (and £50 p.a.)
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Outsourcing Working Group

Useful links:
Regulatory Roundup 51
Outsourcing Working
Group

Regulatory Roundup 51 contained an article on the FCA’s recent thematic
report on outsourcing in the asset management industry. Two key findings
were inadequate oversight and inadequate contingency plans to deal with
the failure of an outsource provider. Mention was also made of the
formation of the Outsourcing Working Group (OWG) to establish guiding
principles.
The OWG has published its response to the FCA’s paper (see link).
The OWG received several mentions in the FCA paper including “asset
managers should consider adopting the guiding principles on exit planning
proposed by the OWG where appropriate” so it could well be that the
regulator will use the publication as a benchmark when judging a firm’s
approach to outsourcing. Given this we would recommend that firms that do
outsource, and asset management firms in particular, review the OWG paper –
which includes a sample exit plan – to assist in the identification of any gaps or
weaknesses.
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Regulatory Roundup Archive

Useful links:
Past issues
Searchable archive

Past issues of Complyport’s Regulatory Roundup are available to view using
the link provided.
You can access a searchable version of our Regulatory Roundup archive by
clicking on the link.
The Regulatory Roundup archive allows search in three modes: by topic; by
issue number; or by text search.
If you are using the text search for more than one word or a consecutive
phrase the use of “ “ will help speed your search e.g. a search for “regulatory
fees” will ensure that only articles that contain that term are found (rather
than articles containing the words ‘regulatory’ and/or ‘fees’).
Please note that there is a small time-delay between the publication of the
latest Regulatory Roundup and its availability in the searchable archive.
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Bespoke, Practical Consulting

If any of the topics
discussed above raise
questions or a need for
guidance or support,
please feel free to contact
Peter Carlisle
Or for details of any other
of Complyport’s services,
please contact Jon
Wedgbury

Complyport is always
interested to receive
feedback and general
comments on either the
Regulatory Roundup or
the Complyport website.
Comments can be sent to
info@complyport.co.uk

The Complyport Regulatory Roundup is provided for information purposes
only and represents a summary of the above subjects. It is not intended to
offer a legal opinion, advice or recommendation as to future action and it
is provided solely as a discussion document. ©Complyport Ltd
Complyport Limited (“Complyport”), Company Number: 04333584 is a
Limited Company registered in England with Registered Office at
Devonshire House, 1 Devonshire Street London. W1W 5DR.
This Regulatory Roundup is for the named person's use only. It serves
purely for information purposes, and is not an offer or financial promotion.
It may contain confidential, proprietary or legally privileged information.
No confidentiality or privilege is waived or lost by any transmission errors.
If you receive this Regulatory Roundup in error, please immediately delete
it and all copies of it from your system, destroy any hard copies of it and
notify the sender. You must not, directly or indirectly, use, disclose,
distribute, print, or copy any part of this message if you are not the
intended recipient. Transmission is not guaranteed to be secure. Any
information contained herein is subject to Complyport’s Standard Terms
and Conditions of Business which are available upon request. Complyport
and its affiliates do not assume any liability whatsoever for the content of
this document, or make any representation or warranties, as to the
accuracy or completeness of any information contained in this document.
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