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In Brief:

In the Complyport Regulatory Roundup:

UCITS V Developments: FCA publishes
CP15/27

UCITS V Developments
European Long Term Investment Funds
Authorised Investment Funds
AML Regulations for Registered Investment Advisers
Quarterly Consultation
Thematic Review: Trading
FCA Strategy Review Re-reviewed
Connect/ONA

European Long Term Investment
Funds: CP15/27 also includes section
on ELTIF
Authorised Investment Funds:
CP15/27 also packs in proposed
miscellaneous changes to the
Handbook
AML Regulations for Registered
Investment Advisers: FinCEN
proposals will impact on both US and
non-US RIAs
Quarterly Consultation: FCA’s
Quarterly Consultation CP15/28
proposes miscellaneous amendments
to the Handbook
Thematic Review - Trading: Market
Watch is devoted to FCA feedback
following a thematic review of
commodities trading
FCA Strategy Review Re-reviewed:
Rethink on supervision model
Connect/ONA: ONA switch off

Follow us on Twitter
Join us on Linkedin

If any of the topics discussed above raise questions or a need for guidance or
support, please feel free to contact Peter Carlisle.
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UCITS V Developments

Useful links:
CP15/27
Regulatory Roundup 66
Regulatory Roundup 59

Following the recent ESMA Consultation Paper on remuneration policies
under UCITS V (see Regulatory Roundup 66) the FCA has published
CP15/27 “UCITS V implementation and other changes to the Handbook
affecting investment funds”.
As may be recalled a major change in UCITS V is the introduction of the
need for UCITS management companies to establish and apply
remuneration policies and practices.
The nine principles in the Handbook’s draft UCITS Remuneration Code
(SYSC 19E) are the same as the nine principles in the AIFMD Remuneration
Code (SYSC 19B), although the descriptive wording is not a mirror match
e.g. with regard to the principle of deferral a period of ‘at least three
years’ is required under SYSC 19E whereas under the AIFMD Code in SYSC
19B the period is ‘at least three to five years ..’ (see paragraphs 3.24 &
3.25 of CP15/27 for those requirements unique to the UCITS Code and
those requirements that differ from the AIFMD Code equivalents).
SYSC 19C (BIPRU Remuneration Code) will be amended to confirm that a
UCITS investment firm that meets its obligations under SYSC 19E and that
is subject to BIPRU will not be required to demonstrate compliance with
SYSC 19C. The FCA will not be issuing any guidance to UCITS investment
firms that are subject to the IFPRU Remuneration Code (SYSC 19A) and will
await publication of final guidelines by the EBA.
Transitional provisions mean that a UCITS management company need
not apply the UCITS remuneration principles to any awards of variable
remuneration until it commences its first full performance year starting
on or after 18 March 2016.
Information on remuneration will need to be disclosed in the prospectus
and website as well as in the fund’s annual long report – the full
amendments can be found in the revised COLL obligations in Appendix 1
Annex F of CP15/27.
Other UCITS V related changes being consulted on concern the
depositaries of UCITS.
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UCITS V Developments (continued)

The current UCITS IV regime is fairly open as to what type of entity can be
a depositary (“… shall be an institution which is subject to prudential
regulation and ongoing supervision”). UCITS V will require a depositary to
be either a national central bank or a credit institution or (in terms of
FCA/PRA jurisdiction and under discretion afforded by UCITS V amended
Article 23(2)(c)) a full-scope IFPRU firm or an investment management
firm that can meet the revised own fund requirement in IPRU(INV) 5.
Other changes under UCITS V include the need for a single depositary to
be appointed for each fund, under a written contract, and giving
depositaries a cash oversight function reflecting the obligations of
depositaries appointed under the AIFMD.
The consultation period ends Monday 9 November 2015.
As a reminder, Member States have until 18 March 2016 to transpose the
Directive into national law – see Regulatory Roundup 59.
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European Long Term Investment Funds

Useful links:
CP15/27
Regulatory Roundup 65
ESMA: Draft RTS

The FCA consultation paper CP15/27 was not solely confined to UCITS V
(see above article) as the “… other changes to the Handbook affecting
investment funds” includes a section (Part II) on European Long Term
Investment Funds (ELTIF). Although these funds will be categorised as EU
AIFs it will be possible to market them to retail investors provided that
certain requirements are met. As a reminder, the concept of ELTIFs stems
from an EU Regulation and are funds designed to provide long term
finance for areas such as infrastructure – see Regulatory Roundup 65 for
further details.

Although the ELTIF Regulation is directly applicable under EU law, and so
does not require implementation by the FCA, certain areas of the UK
regulatory framework have been identified that need to be amended.
FUND 4 – which up to now has been a blank page aside from its title of
‘common requirements for all retail funds’ – will be renamed (‘European
AIF regimes’) and overhauled to incorporate most of the ELTIF-related
changes in the Handbook.
From a marketing perspective, submission of the usual AIF Notification
form is required (which can be accessed via FUND 3 Annex 1 and SUP 13
Annex 8) but will also require submission of an additional new ELTIFrelated form which can be accessed via FUND 4 Annex 1R.
FUND 4.2 confirms that to manage an ELTIF an AIFM needs to be a fullscope AIFM and that it will require the permission of ‘managing an
authorised AIF’ – note that the ELTIF Regulation requires the fund to be
authorised in accordance with said Regulation. In addition the FCA is of
view that the requirements for an AIFM (or a depositary) of an ELTIF are
closer to those for current types of authorised AIF e.g. a NURS than they
are for other types of AIF. However, despite the need to have the activity
of ‘managing an authorised AIF’ on the Part 4A of an ELTIF AIFM, being a
closed-ended fund an ELTIF will not actually be an ‘authorised fund’ in
terms of the Handbook (except for the purposes of FEES 6 and COMP).
With regard to the latter the FCA has decided that ELTIFs should fall within
the FSCS scheme (and FOS) – currently managers (and depositaries) of
closed-ended corporate AIFs do not have that benefit.
The FCA invites comments by Monday 5 October 2015.
Regulation applies from 9 December 2015.

The ELTIF
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Authorised Investment Funds

Useful links:
CP15/27

Apart from ‘UCITS V’ and ‘European Long Term Investment Funds’ (see
previous two articles) CP15/27 also manages to pack in (Part III) proposed
miscellaneous changes to the Handbook with a view to keeping the rules
and guidance for authorised funds up to date.
Changes include:
 Under COLL 6.12.3, authorised fund managers of UCITS schemes are
required to notify the FCA with details of its derivative risk
management process (DRMP). The FCA has found that the information
submitted is often incomplete or in a format that is not easy to access
or compare. It is proposed to introduce a standard DRMP template, an
example of which can be accessed via (new) COLL 6 Annex 2R. The
report will need to be submitted annually by 30 November each year
with information that is accurate as at 15 October in that year – ad hoc
reporting will be required should there have been any material changes
to the fund’s risk profile since that last submission. To avoid duplication
of data it is proposed that the FSA042 report (which only consists of
three yes/no questions) will be abolished.
 Authorised fund managers should be aware of two important changes
to SUP 16.6 (‘Compliance reports’) that are proposed. The first will
place an obligation on depositaries of authorised funds to submit
monthly reports to the FCA on any breaches of COLL or FUND –
currently depositary reporting (quarterly) is limited to negative boxes
and pricing errors. The second important change is a requirement for
such depositaries to submit quarterly reports on its oversight visits.
Examples of each of these reporting templates can be found in (new)
SUP 16 Annex 12AR.
 The FCA assigns a PRN (product reference number) to identify each
fund it authorises. To encourage the use of PRNs COLL 4.2 (‘Pre-sale
notifications’) and COLL 8.3 (’Investor relations’) will be amended to
require the PRN to be included in the prospectus of an authorised fund
(and a PRN for each sub-fund in the case of an umbrella structure). As
far as inclusion of the PRN in the KIID is concerned COLL 4.7 will use the
wording ‘may include’.
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Authorised Investment Funds (continued)

 Charity funds are invariably established as Common Investment Funds
(CIFs) - or Common Deposit Funds if a deposit-taking scheme. A CIF is a
collective investment scheme which is regulated by the Charity
Commission and not the FCA. It is effectively an unregulated collective
investment scheme (and an AIF) and for financial promotion purposes is
regarded as a non-mainstream pooled investment (see ‘enterprise
and charitable funds’ in the table in COBS 4.12.4(5)). In conjunction
with both the Treasury and the Charity Commission, a new COLL 14 will
introduce the concept of a charity authorised investment fund (CAIF)
which will be both authorised and regulated by the FCA so ensuring
that they receive the same regulatory oversight and protections as is
the case for funds for retail investors. Existing charity funds will
continue under the present rules, although, of course, their managers
may choose to wind them up and replace them with CAIFs. Unlike
current authorised funds, CAIFs will not have to distribute all income
but instead will be permitted to ‘smooth’ such payments by holding
back some income as a reserve to be paid out a later date. Another
unusual feature for an authorised fund will be the ability adopt a total
return approach which will allow capital growth to be treated as
income for the purpose of meeting a pre-determined target.
 On the matter of financial promotions and the table in COBS 4.12.4(5)
the FCA has decided to amend the exemption currently relating to the
above mentioned ‘enterprise and charitable funds’ (category 3 in the
table) so that it will only relate to ‘charitable funds’. The ‘enterprise
funds’ referred to were EuVECAs and EuSEFs; the FCA believes that
they properly belong under ‘excluded communications’ (category 11).
 The FCA has taken the opportunity to amend COLL 5.5 to advise firms
that when calculating a fund’s borrowing level (maximum of 10%) they
are not permitted to net off long and short positions in different
currencies against each other.
The above does not represent all of the changes proposed and it is
recommended that managers of authorised investment funds should
familiarise themselves with Part III of CP15/27.

The consultation period ends 7 December 2015.
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AML Regulations for Registered
Investment Advisers

Useful Links:
Proposed Rules

On 25 August 2015, the Financial Crimes Enforcement Network (FinCEN), a
bureau of the U.S. Department of the Treasury, proposed new rules (the
Proposed Rules), requiring “certain” investment advisers (those registered
with the United States Securities and Exchange Commission (SEC)) to
establish anti-money laundering (AML) programs and to report suspicious
activities to FinCen pursuant to the Bank Secrecy Act (BSA). The Proposed
Rules would apply to all advisers registered with the SEC, including those
registered advisers located outside of the United States. The Proposed
Rules would make three primary regulatory changes:
1. include investment advisers (as defined in the Proposed Rules) within
the general definition of “financial institution” in the regulations
implementing the BSA;
2. require investment advisers to establish AML programs; and
3. require investment advisers to report suspicious activity.
The Proposed Rules require registered investment advisers (“advisers”) “to
develop and implement a written AML program reasonably designed to
prevent the adviser from being used to facilitate money laundering or the
financing of terrorist activities and achieve and monitor compliance with
the applicable provisions of the Bank Secrecy Act… and the implementing
regulations thereunder.” Advisers must develop and implement an AML
program that complies with the requirements within six months from the
effective date of the regulation.
Furthermore, the AML program must be approved in writing by the
adviser’s board of directors (or similar body), and an adviser would be
required to make its AML program available to FinCEN and the SEC upon
request.
The mandate to adopt an AML program is not a “one size-fits-all”
requirement. Instead, an adviser should take a risk-based approach and
design its program to meet the specific risks of the advisory services it
provides and the clients it advises. Under the Proposed Rules, the four
minimum requirements for an AML Program are:
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AML Regulations for Registered
Investment Advisers (continued)

1. Establish and implement policies, procedures and internal controls.
2. Provide for independent testing for compliance to be conducted by
Adviser personnel or by a qualified outside party.
3. Designate a person responsible for implementing and monitoring the
operations and internal controls of the program.
4. Provide ongoing training for appropriate persons.
Finally, the proposed rule would expand the general definition of “financial
institution” to include registered investment advisers, thus subjecting such
advisers to the requirements of the BSA. These requirements include the
filing of currency transaction reports and retention of records relating to
funds transmittals. Specifically, advisers would be required to comply with
the following:
1. Currency Transaction Report (CTR) filing requirements which would
require advisers to file a CTR for transactions involving the transfer of
more than $10,000 in currency by, through, or to the adviser.
2. Recordkeeping and Travel Rules under which financial institutions
must create and retain records for certain transmittals of funds and
ensure that certain information pertaining to the transmittal of funds
“travels” with the transmittal order through the payment chain.
3. Information Sharing under the USA PATRIOT Act. Financial institutions
are required to share information with the US government and allows
FinCEN to require financial institutions to search their records for
certain account related and transactional information as well as the
ability to share information with other financial institutions under a
safe harbor protecting the firm from liability, in order to better
identify and report potential money laundering and terrorism
activities.
The Proposed Rules would extend to advisers wholly outside the United
States and is not limited to an adviser’s US clients. This extension may
pose significant challenges for non-US advisers, as US AML rules may not
be consistent with local requirements e.g. data protection. Exempt
reporting advisers (ERAs) would not be covered by the proposed rules, as
ERAs are neither registered nor required to register with the SEC.
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AML Regulations for Registered
Investment Advisers (continued)

The proposed rule was published 25 August 2015 and will be out for a 60day comment period.

HOW CAN WE HELP?
Complyport has a dedicated US Desk headed up by Ross Goffi, a qualified
Lawyer and Consultant in US financial services, regulation and compliance.
To find out more about how we can help with your US Compliance
Requirements, please contact your usual consultant or email us at
info@complyport.co.uk
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Quarterly Consultation

Useful links:
CP15/28
Regulatory Roundup 66

The FCA’s Quarterly Consultation CP15/28 proposes miscellaneous
amendments to the Handbook ranging from the list of appropriate
qualifications under TC to restricting the scope of section C of the RMAR to
money held in respect of insurance mediation activity.
There are a couple of areas worth highlighting as they are likely to be relevant
to the majority of firms.

Regulatory Roundup 65
Although there have been recent changes to DISP concerning the resolution
of complaints – see Regulatory Roundup 65 and 66 – further amendments
are proposed. The complaints recording and reporting rules (DISP 1.9 and
DISP 1.10) are being remade, although this is only for ‘technical reasons’
(page 36) and the ‘new’ rules will be the same as the current rules. However
as was mentioned in Regulatory Roundup 66 (further) changes to DISP 1.10
were to commence on 30 June 2016. It is proposed that these further
changes will now come into force on 1 January 2016. Fortunately this is not
as bad as it first appears as the original commencement date of 30 June 2016
would apply to reporting periods which started on 1 January 2016 (para
7.12).
One helpful (real) change regarding complaints is in DISP 1.5 which will
remove the need to keep the complainant informed where complaints are
resolved by close of the third business day. However the quid pro quo is that
the summary resolution must be sent ‘promptly’ (Appendix 7).
SUP 16.10.4 requires a firm to check its standing data within 30 days of its
accounting reference date and submit any corrected data to the FCA. What
constitutes standing data is set out in SUP 16 Annex 16A. It is proposed to
extend the standing data that firms are required to keep up to date to include
the name of the firm’s principal user on GABRIEL and their email address
(see Appendix 6 of CP15/28).
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Thematic Review - Trading

Useful links:
Market Watch 49
FEMR June 2015

Market Watch 49 published on 3 September is devoted to FCA feedback
following a thematic review of commodities trading – although there is no
reason why the relevance of some of the findings should not apply to a
wider sphere.
 Most firms had not carried out a Code of Market Conduct risk
assessment which is key to ensuring that monitoring remains relevant
to the market abuse risks to which they were exposed.
 Generally governance and management structures were regarded as
effective, although there were some instances of informal committee
structures, unclear escalation procedures and no formal records of
meetings and decisions.
 Many firms did not have adequate procedures to identify suspicious
transactions - or clarify what behaviours would fall within that
definition - and for escalating consequent STRs to the FCA.
 With specific reference to the commodities sector, comment is made
on the low number of STR submissions when compared to other asset
classes.
The FCA promises to continue its supervisory work on commodities trading
firms, taking into account the findings of the Fair and Effective Markets
Review (FEMR).
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FCA Strategy Review Re-reviewed

Useful Links:
Regulatory Roundup 61
Regulatory Roundup 54
Regulatory Roundup 44
FCA Strategy Review
FCA Regulation round-up

Currently firms are supervised in accordance with their conduct
categorisation which ranges from C1 to C4 with the latter firms being
subject to a much lighter regulatory touch (firms will have received a letter
from the Regulator confirming their classification). Supervision work is
divided into three ‘Pillars’:
 Pillar 1 involves proactive firm supervision
 Pillar 2 is event-driven reactive supervision
 Pillar 3 is based upon issues and product supervision
See Regulatory Roundups 44 & 54 for further details.
Last December the FCA published ‘Our Strategy’ which set out the
outcomes from its strategic review which had been approved by the
Board in the previous month – see Regulatory Roundup 61.
As part of its ‘sharper focus’ was the proposed removal of the distinction
between C3 and C4 firms and supervising firms on a more risk-based
model.
The latest FCA Regulation round-up advises that the FCA is making further
changes to its supervisory model which will include a move away from the
C1 – C4 conduct categories. Instead firms will be categorised as either
‘fixed portfolio’ or ‘flexible portfolio’.
Fixed portfolio firms will continue to be subject to firm or group-specific
supervision (Pillar 1) while flexible portfolios will be subject to Pillar 2 and
Pillar 3 only as in “flexible portfolio firms will be proactively supervised
through a combination of market-based thematic work, as well as
communication, engagement and education activity aligned to the key
risks we have identified for the sector”.

12

Connect/ONA

Useful Links:

Although ‘Connect’ has replaced the ONA system as the method of
submitting applications and notifications to the FCA, ONA allows ‘readonly’ access which permits existing users to review previously submitted
applications.
The FCA advises that the read-only access to ONA will no longer be
available from 8pm on 23 October. Firms should therefore ensure that
they have saved any necessary documents before that date as the FCA will
not be able to supply copies after that date.
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Regulatory Roundup Archive

Useful links:
Past issues

Past issues of Complyport’s Regulatory Roundup are available to view using
the link provided. This will also provide a search facility to access articles
on specific topics.
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Bespoke, Practical Consulting

If any of the topics
discussed above raise
questions or a need for
guidance or support,
please feel free to contact
Peter Carlisle
Or for details of any other
of Complyport’s services,
please contact us at
info@complyport.co.uk
Complyport is always
interested to receive
feedback and general
comments on either the
Regulatory Roundup or
the Complyport website.
Comments can be sent to
info@complyport.co.uk

The Complyport Regulatory Roundup is provided for information purposes
only and represents a summary of the above subjects. It is not intended to
offer a legal opinion, advice or recommendation as to future action and it
is provided solely as a discussion document. ©Complyport Ltd
Complyport Limited (“Complyport”), Company Number: 04333584 is a
Limited Company registered in England with Registered Office at
Devonshire House, 1 Devonshire Street London. W1W 5DR.
This Regulatory Roundup is for the named person's use only. It serves
purely for information purposes, and is not an offer or financial promotion.
It may contain confidential, proprietary or legally privileged information.
No confidentiality or privilege is waived or lost by any transmission errors.
If you receive this Regulatory Roundup in error, please immediately delete
it and all copies of it from your system, destroy any hard copies of it and
notify the sender. You must not, directly or indirectly, use, disclose,
distribute, print, or copy any part of this message if you are not the
intended recipient. Transmission is not guaranteed to be secure. Any
information contained herein is subject to Complyport’s Standard Terms
and Conditions of Business which are available upon request. Complyport
and its affiliates do not assume any liability whatsoever for the content of
this document, or make any representation or warranties, as to the
accuracy or completeness of any information contained in this document.
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