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CRD IV: Remuneration and Proportionality

Useful Links:
EBA: Final Guidelines
EBA: Opinion on
Proportionality
Regulatory Roundup 65
2013/36

As may be recalled, the consultation paper issued by the EBA on ‘Sound
Remuneration Policies’ (CP 2015/3) closed on 4 June 2015 – see
Regulatory Roundup 65 for a summary.
After due consideration of responses to the consultation, the EBA has
published its final Guidelines on sound remuneration policies under CRD
IV (EBA/GL/2015/22).
Chapter 6, page 112, includes a summary of responses to the consultation
that were received together with the EBA’s analysis and, where relevant,
details of amendments to the original proposal.
Of the 127 responses received, it probably will not come as a surprise to
learn that most respondents did not agree with the change in approach to
the concept of proportionality from the previous remuneration Guidelines
issued by CEBS, the EBA’s predecessor, on 10 December 2010. The EBA
consultation paper was of the view (which, to be fair, was a view that was
subsequently confirmed by the European Commission) that, whilst the
provisions of the Directive on remuneration should be proportionate to
e.g. the size of the firm or (lack of) complexity, the CRD 4 framework did
not permit any exemptions or waivers to the application of the
remuneration principles.
With such interest in this area, the EBA has submitted its opinion on the
application of the principle of proportionality to the European
Commission in parallel with the publication of the Guidelines.
Interestingly the opinion informs us that 21 Member States have
implemented waivers in line with CEBS Guidelines for e.g. small
institutions – waiver of the requirements to defer part of the variable
remuneration and for the payment of part of the variable remuneration in
instruments are mentioned. A ‘few Member States’ are also reported to
have waived the 100% variable/fixed ratio cap (CRD Article 94(1)(g)). Not
unnaturally, the EBA is concerned to establish a more harmonised
approach to the remuneration requirements across Member States as well
as providing legal clarification on the application of those requirements in
accordance with the proportionality principle under CRD IV (as opposed
to the CEBS Guidelines).
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CRD IV: Remuneration and Proportionality
(continued)

It is the EBA’s view that this harmonised approach should take the form of
legislative amendments to the CRD (2013/36) to:
 exclude certain small, non-complex institutions from the requirements
to apply the remuneration principles regarding deferral and payment
in instruments for variable remuneration;
 limit the scope of those principals as regards staff who receive low
amounts of variable remuneration, including in large institutions; and
 allow listed institutions to use share-linked instruments.
Annex I of the opinion document sets out the drafting proposals, including
the all-important changes to Article 94 which will address the issues in the
three bullet points above. Note that the proposed removal of the wording
“and to the extent” (the interpretation of which was, no doubt, the source
of the differing approaches by Member States as mentioned above) from
Article 92 removes any doubt about the need for all institutions to comply
with all the remuneration principles, subject only to exemptions
specifically set out in the Directive.
A statement issued by the FCA advises “As with all ESA guidelines, there
are implementation processes for competent authorities to which we will
respond in due course. The FCA, in conjunction with the PRA and HMT, will
review the changes proposed by the Guidelines and their application to
the UK market, and will consult on any necessary changes to our domestic
rules and guidance”.
Note that the guidelines will apply from 1 January 2017 and the rules will
first apply to the 2017 performance year – firms will not need to change
their existing pay practices for the 2016 performance year.
The CEBS Guidelines on remuneration policies and practices referenced
above will be repealed with effect from 31 December 2016.
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Senior Managers Regime

Useful links:
Regulatory Roundup 69
CP16/1

Last October HM Treasury issued a policy statement in which it advised:
 that the Government considered it appropriate to extend the Senior
Managers Regime (SMR) and the Certification Regime (‘CR’) to all
financial firms (‘during 2018’) and
 replacement of the ‘presumption of responsibility’ for senior managers
with a ‘duty of responsibility’ i.e. the burden will be upon the regulators
to prove that a senior manager has failed to take reasonable steps to
prevent regulatory breaches in their area of responsibility.
Please see Regulatory Roundup 69 for further details.
As a reminder, until 2018 the SMR will only be applicable to a ‘relevant
authorised person’ which is basically either:
 a firm with permission to accept deposits or
 an investment firm that has permission for dealing in investments as
principal and, when carried on by it, that activity is a PRA-regulated
activity.
Given that the SMR comes into force this coming 7 March, the
amendment to the concept of the ‘presumption of responsibility’ (and the
associated obligation to notify the regulator if any relevant person has
failed to comply with any conduct rules) will require some changes to both
the Handbook and relevant forms. With this in mind, the FCA has
published CP16/1 “Consequential changes to the Senior Managers
Regime”.
Appendix 1 of CP16/1 contains the revised Handbook text and forms. The
changes are also set in a handy tabular format in 2.4 (page 7) of the
consultation.
The consultation period ends 5 February.
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Knowledge & Competence

Useful links:
Regulatory Roundup 64
Regulatory Roundup 70
ESMA: Knowledge and
Competence
2014/65

Under Article 25(1) of MiFID 2 (2014/65) firms will be required to ensure (and
to demonstrate to competent authorities on request) that persons giving
investment advice or information about financial instruments, investment
services or ancillary services to clients on behalf of the investment firm
possess the required necessary knowledge and competence. ESMA was
tasked with developing guidelines specifying criteria for the assessment of
knowledge and competence required – see Regulatory Roundup 64 for
further details.
ESMA published its final report on the guidelines just before Christmas, so
comfortably meeting the 3 January 2016 deadline imposed under Article
25(9).
The guidelines define ‘knowledge and competence’ as having acquired an
‘appropriate qualification’ and ‘appropriate experience’ – both terms are
also defined within the guidelines, albeit that it will be left to the competent
authorities of Member States to set and determine the specific ‘appropriate
qualifications’ and to publish information on the period of time required to
gain ‘appropriate experience’ as well as the maximum period of time that a
staff member can work under supervision (guideline 4 imposes a minimum
period of six months for the former and a maximum period of 4 years for the
latter, although a shorter period can be determined by the competent
authority).
The actual guidelines are buried within the final report but can be found in
Annex VI (page 32 onwards).
Although the guidelines will, of course, be applicable to MiFID firms, they will
also be applicable to UCITS Management Companies and to (external) AIFMs
that are undertaking the additional activities permitted under Article 6(3) of
the UCITS Directive or Article 6(4) of the AIFMD. The guidelines will also
apply to credit institutions when providing investment services (by virtue of
Article 1(3)(b)) and to both investment firms and credit institutions when
selling or advising clients in relation to structured deposits. Although the
latter does not fall within the definition of a ‘financial instrument’ the effect
of Article 1(4)(b) is to draw such products within the ‘knowledge and
competence’ requirements.
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Knowledge & Competence (continued)

The guidelines come into effect on 3 January 2017 which, of course, is the
date that MiFID 2 applies (although note that this latter date may be
subject to change – see ‘MiFID 2 Wobble’ in Regulatory Roundup 70).
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Robo Advisers Present a New Set of
Risks

Advice is complex. Consider two financially identical individuals living in
the same street with the same job, mortgage and commitments. Taking
the bare facts, the robot adviser will reach the same conclusion for both.
But throw in attitudes, opinions, gender and experiences and the advice
outcomes can suddenly become very different.
Robots jump on attitude to risk which in relative terms is simple to capture
with a psychometric questionnaire, but what of other attitudes? Attitudes
to paying tax (or not), to charges and the perceived value of guru
investment managers, types of savings vehicles, restrictions and
commitments, these will all be important when making a
recommendation. Opinions on social and ethical issues, and those arising
from learned experience will all point to potentially different conclusions.
Overlay the fact that, for individuals, some attitudes and beliefs trump
others and it becomes clear that the challenge for the robo programmer is
enormous. Marrying this with a requirement to work within a regulatory
rulebook adds to the challenge. The response so far has been, not to build
an all-singing bionic adviser (it’s too big a job), but rather “restricted”
parts. Arms and legs rather than a brain.
An arm might be a discretionary portfolio reflecting a particular attitude to
risk and term. Simple to build and maintain, it is relatively easy to work out
whether or not a specific objective is achievable and the probability of
achieving it. Some may argue that this is simply replicating a traditional
managed fund, albeit with a little more transparency and a different set of
tax consequences. Now the customer does the selection taking the adviser
out of the loop.
A leg might be a quotation engine comparing non-complex products such
as term assurance. Here the moving parts are simple but understanding
affordability and the levels and types of cover, while balancing these with
other needs, adds a layer of complexity that is not, so far, seen in the
robots available.
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Robo Advisers Present a New Set of
Risks (continued)

The danger of using separate mini robots rather than a joined-up machine,
is that users address one need in isolation to others. Invest rather than pay
down debt. Perhaps buy a product that isn’t needed. The Financial Advice
Market Review (“FAMR”) recognises the need to broaden access to advice.
Robo advisers are a potential solution but while they remain fragmented
parts of the advice process, they present a different set of risks. For
customers who understand and know what they want, with cash sitting
around, the robo investor is a potential option. But these are precisely the
people already catered for and not the object of the FAMR.
For those who have worked hard and done the right thing, with modest
savings, cashing in pensions or selling existing assets which may be fit for
purpose, the robo adviser presents a potential mis-buying opportunity.
Getting the disclosure right in a world where people click “accept” without
reading the terms will be as important as programing the advice engine
itself. It has the potential to become a turning point in future Financial
Ombudsman Service cases.
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Market Abuse: Delegated Regulation

Useful links:
Regulatory Roundup 70
596/2014
Delegated Regulation
Delegated Regulation:
Annexes

As we know, the new market abuse regime deriving from Market Abuse
Regulation 596/2014 (EU MAR) will apply from 3 July 2016 – see
Regulatory Roundup 70 for further details.
The European Commission has published a Delegated Regulation (and
accompanying Annexes), which it is empowered to do so under EU MAR,
addressing various matters including:
 extending the exemption to certain public bodies etc. from certain
obligations and prohibitions;
 indicators of market manipulation;
 thresholds for the disclosure by emission allowance market participants
of inside information;
 the competent authority for the notification of delays of public
disclosure of inside information;
 the circumstances under which trading during a closed period may be
permitted; and
 types of transactions triggering the duty to notify managers’
transactions.
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EBA: Report on Investment Firms and Prudential
Requirements

Useful links:
ESMA Report on
Investment Firms
Capital Requirements
Regulation

There has long been a recognition within the industry that the prudential
requirements of investment firms arising out of the CRD IV framework
were first and foremost designed for credit institutions, with investment
firms – particularly those that do not hold client money or assets and
neither deal on own account nor place/underwrite financial instruments being subject to various carve-outs. The one that was of most benefit to
UK investment firms was, of course, Article 95(2)(third paragraph) of the
Capital Requirements Regulation (“CRR”) which allowed certain firms to
remain under the (amended) BIPRU regime rather than becoming subject
to IFPRU.
Various Articles under the CRR required the European Commission to
report to the European Parliament and the Council, by 31 December 2015,
the appropriateness of various elements of CRD IV to investment firms.
The EBA has published its report in response to the European
Commission’s call for advice on the suitability of certain aspects of the
prudential regime for investment firms. Although the report is badged
EBA, it was prepared in full consultation with ESMA.
The first recommendation is for a new categorisation of investment firms
which distinguishes between systemic and ‘bank-like’ investment firms (to
which the full CRD IV framework will apply) and those which are nonsystemic for which there would be a more limited set of prudential
requirements. Within the latter there would recognition of small, noninterconnected firms for which a regime based largely on a fixed
overheads requirement and simplified reporting should be adequate. The
report identifies 11 categories of MiFID investment firms within the CRD
IV framework e.g. a category 2 firm would be referred to in the FCA
Handbook as an ‘exempt CAD’; a category 8 firm would equate to a
‘(IFPRU) limited activity firm’ etc. – see Table 2 (page 15).
The second recommendation is to develop such a prudential regime and
the EBA advises that it “stands ready to complete” the necessary data
collection in order to calibrate this new regime and produce a second,
more in-depth report.

11

EBA: Report on Investment Firms and Prudential
Requirements (continued)

The report also includes a third recommendation, although this is directed
at commodity trading firms that currently benefit from an exemption to
the large exposure provisions (Article 493) and own funds provisions
(Article 498). These exemptions apply until 31 December 2017; it is
recommended that this be extended until 31 December 2020 to allow for
the development of the proposed new prudential regime.
Section 2.4 explores both the differing interpretation of MiFID services
across the EU and what is described as the inadequacy of risk sensitivity in
the current framework. One well known example of this is the activity of
placing without a firm commitment basis. Despite the limited prudential
risk involved in this activity (the report refers to the activity as a ‘sales’
function), such a firm is still subject to the full €730k initial capital
requirement – the view expressed in the paper is that there are only minor
differences between this activity and that of transmitting orders which
commands a much lower initial capital requirement.
The Annex to the report includes various data relating to the distribution
of services throughout the EU. It’s probably not a surprise to learn that
the majority of MiFID investment firms (51%) reside in the UK. The
numbers include AIFMs/UCITS Management Companies undertaking
MiFID business, an area of activity where France leads the way.
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Guidelines on Cross-Selling

Useful links:
ESMA: Guidelines on
cross-selling

Under MiFID II, Article 24(11), when an investment service is offered with
another service or product as part of a package or as a condition for the
same agreement, the investment firm concerned must inform the client
whether it is possible to buy the components separately and should also
provide evidence of the relative costs and charges of each
component. Where the risks arising from the combined package are likely
to be different to when they are purchased separately then, where a retail
client is concerned, an adequate description must be provided.
ESMA, in cooperation with EIOPA and EBA, (the European Supervisory
Authorities (“ESAs”)) were charged with developing guidelines by 3
January 2016 for the assessment and supervision of such cross-selling
practices (as defined in Article 4(42)). Although the intention was to issue
joint guidelines covering all cross-selling practices taking place in the
banking, insurance and securities sectors, for what is described as ‘legal
concerns’ the ESAs decided not to issue such joint guidelines and instead
agreed that ESMA should issue ESMA-only guidelines in order to meet the
above deadline.
The 10 guidelines can be found in Annex 5. Some of the guidelines are
accompanied by ‘illustrative examples’ ranging from font sizes to sales
incentives via not relying on general references to Terms and Conditions to
alert or disclose key non-price information to clients.
Annex 6 provides examples of detrimental cross-selling practices.
Strictly speaking the guidelines, which will apply from 3 January 2017, are
addressed to national regulators supervising impacted firms, rather than
to the individual firms themselves, with a view to establishing a coherent
and effective supervisory approach and so contributing to the
enhancement of investor protection across Member States. As is usual in
these cases, each competent authority is required to notify ESMA whether
they comply or intend to comply (or provide reasons for non-compliance)
within two months of the publication of the translated versions by ESMA.
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AIFMD: Passport Extension Update

Useful Links:

Last July ESMA provided its advice and opinion to the European
Parliament, the Council and the Commission on:

Regulatory Roundup 66
Regulatory Roundup 69
EC Letter

 the extension of the passport regime to non-EEA AIFMs; and
 the marketing of non-EEA AIFs by EEA AIFMs.
At that time it was positive as to the extension of the passport regime for
Guernsey, Jersey and Switzerland, with a delay in the decision in respect
of Hong Kong, Singapore and the US - see Regulatory Roundup 66 for
further information.

A follow-up article in Regulatory Roundup 69 advised that a second round
of non-EEA country assessments were to take place (with no firm
commencement date) in respect of:







Cayman Islands
Isle of Man
Bermuda
Australia
Canada
Japan

ESMA has recently published the letter it received from the European
Commission in respect of its advice.
In the letter the Commission advises that a decision will be taken with
regard to the extension of the AIFMD passport to managers and funds
established in third countries “when a sufficient number of countries have
been appropriately assessed”. Whilst at first sight this may seem rather
nebulous, the letter then goes on to invite ESMA to complete the
assessment of the six countries above and Hong Kong, Singapore and the
US by 30 June 2016. Elsewhere. ESMA is invited to provide a preliminary
assessment of the expected inflow of funds by type and size into the EU
from relevant third countries in order to better assess any potential
market disruption and competition effects of granting the passport.
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Client Money – Loan-Based Crowdfunding

Useful Links:
CP16/4

Since the FCA assumed responsibility for the regulation of loan-based
crowdfunding in April 2014, an investor’s money, subject to certain
transitional provisions, held by a platform (P2P agreements) – both for the
purposes of lending out to borrowers and repayments from borrowers to
be provided back to clients - is afforded the protection of CASS 7 (‘client
money rules’).
The recently published FCA Consultation Paper CP16/4 (‘Loan-based
crowdfunding platforms and segregation of client money’) informs us that
some firms consider this burdensome as firms in the P2P industry have
generally not developed systems that distinguish between monies held
under P2P agreements (CASS protection) and that held under business to
business agreements (‘B2B’ falls outside CASS). Such comingling of funds is
not compliant with CASS and on insolvency would result in consumer
detriment given the costs and time that would be involved in ‘unwinding’
such monies.
The Consultation Paper proposes allowing firms that hold money in
relation to both P2P and B2B agreements to elect to hold all lenders’
monies together without breaching CASS. This would mean that B2B
monies will need to be held as client money under CASS 7 – the
professional client opt-out for non-MiFID business (CASS 7.10.10) will not
be available. Firms proposing to make such an election will have to inform
the FCA at least one month before holding B2B monies in accordance with
CASS 7. In addition, electing firms must also inform their P2P customers
(with at least one month’s notice) of their intention.
Although most of the proposed rule changes will, of course, be to CASS 7,
SYSC 4.1.8E will be amended to extend the prohibition on firms taking on
full ownership of lender monies under title transfer.
The draft Handbook changes can be found in Appendix 1 of CP16/4.
The consultation period closes 11 February 2016.
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Securities Financing Transactions
Regulation

Useful Links:
2015/2365
2014/65

The Securities Financing Transactions Regulation (2015/2365) (“SFTR”)
entered into force on 12 January 2016 – although in practical terms
(subject to one exception) there are no immediate obligations arising
under the SFTR aside from preparatory work.
In brief the SFTR concerns the reporting and transparency of securities
financing transactions (“SFT”) and imposes conditions relating to the reuse
(rehypothecation) of financial instruments received under a collateral
arrangement.
Article 3(11) defines a SFT as:
 a repurchase transaction;
 securities or commodities lending and securities or commodities
borrowing;
 a buy-sell back transaction or sell-buy back transaction; or
 a margin lending transaction.
For the avoidance of doubt, the definition of a SFT does not include
derivative contracts that are reportable under EMIR (recital 7).
Reporting
Counterparties (a term, which like EMIR, includes ‘financial counterparties’
and so includes, but is not limited to, MiFID investment firms, credit
institutions, AIFs, UCITS etc. – but please refer to Article 3 for the
definition – and ‘non-financial counterparties’) are required to report the
details of any SFT that they have concluded to a trade repository no later
than the following working day. Where either an AIF or a UCITS that is
managed by a Management Company are the counterparties to STFs then
the AIFM and the Management Company, as applicable, will be
responsible for the reporting obligation. Please see Article 4 for details of
the reporting requirements.
The reporting requirement applies to a counterparty established in the EU
(including all its branches irrespective of where they are located) and to
third-country established entities if the SFT is concluded by an EU branch
of that counterparty.
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Securities Financing Transactions
Regulation (continued)

ESMA is charged with developing draft regulatory technical standards
(“RTS”) specifying the details of the reports for the different types of SFTs
(but see Article 4(9) for the minimum content) so as to ensure, not only
consistency of application of the reporting obligation, but also consistency
with reporting made under EMIR. ESMA will also be responsible for
drawing up draft implementing technical standards (“ITS”) on the
frequency and format of the reports. The effect of Article 33(2)(a) is that
reporting will be phased in over a period of 12 to 21 months (depending
on counterparty type) after entry into force of the RTS – ESMA is required
to submit the draft RTS (and ITS) to the European Commission by 13
January 2017.
The reporting obligation will apply to some SFTs that were concluded
before the reporting obligation applies if they remained outstanding at
that time – see Article 4(1)(a).
Note from Article 4(3) the circumstances when a financial counterparty is
responsible for reporting on behalf of a non-financial counterparty as well
as for itself.
Transparency (1)
Article 13 requires UCITS Investment Companies/Management Companies
and AIFMs to inform investors on the use they make of SFTs and total
return swaps. The disclosures must appear in the half yearly and annual
reports for UCITS and in the annual reports in respect of AIFs. The
information to be included can be found in Section A of the Annex –
although ESMA may develop draft RTS for further specifying the content.
The requirement applies from 13 January 2017 (Article 33(2)(b)).
Transparency (2)
A UCITS prospectus and the pre-investment disclosure by AIFMs will be
required to specify the SFT and total return swaps that are authorised to
be used and include a clear statement that those transactions and
instruments are used (Article 14). The data to be included can be found in
Section B of the Annex.
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Securities Financing Transactions
Regulation (continued)

The requirement for funds that are constituted before 12 January 2016
applies from 13 July 2017. However the requirement applies with
immediate effect to all funds constituted after 12 January 2016 (Article
32(2)(c).
Reuse of financial instruments received under a collateral agreement
Any right of counterparties to reuse financial instruments, as defined in
Section C of Annex I of Directive 2014/65 (‘MiFID 2’), must be subject to at
least the following conditions:
 the providing counterparty has been informed in writing by the
receiving counterparty of the risks and consequences of one of the
following:
 granting consent to a right of use of collateral;
 concluding a title transfer collateral arrangement;
 the providing counterparty has granted its prior express consent, as
evidenced by a signature in writing or in a legally equivalent manner, to
the reuse of such collateral.
Any exercise by counterparties of their right to reuse must only be
undertaken in accordance with the arrangement referred to in the second
bullet above and the financial instruments involved must be transferred
from the account of the providing counterparty.
The ‘reuse’ obligation applies to:
 a counterparty established in the EU (including all its branches
irrespective of where they are located); and
 third-country established entities where either the reuse is effected by
an EU branch of that counterparty or the reuse concerns financial
instruments under an arrangement by a counterparty established in the
EU or a branch in the EU of a third-country counterparty.
See Article 15 for further details.
The requirement applies from 13 July 2016, including for collateral
arrangements existing on that date (Article 33(2)(d)).
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Securities Financing Transactions
Regulation (continued)

As mentioned above, a SFT excludes a derivative contract that is
reportable under EMIR. However, whilst not reportable as a SFT, a total
return swap, which is an OTC derivative, features in the transparency
requirements under the SFTR. In order to ensure coherency in the scope of
both sets of transparency and reporting requirements, the SFTR amends
EMIR and the definition of OTC so that the same types of derivative
contracts are identified as either OTC or exchange-traded irrespective of
whether they are traded in the EU or in third-country markets – see recital
42 and Article 32.

19

Eligible Complainants: Professional
Clients

Useful Links:
Regulatory Roundup 65

As we know, changes to the Handbook were made last year which meant
that certain professional clients would be regarded as ‘consumers’ and
hence able to have their complaints dealt with under the Financial
Ombudsman Service (“FOS”) as ‘eligible complainants’.
A consumer is “any natural person acting for purposes outside his trade,
business or profession”.
Sometimes a question we are asked is whether an investment
professional, say a portfolio manager, that makes an investment in a
personal capacity would satisfy the definition of a consumer and hence an
eligible complainant.
FOS has clarified that in this scenario an investment professional would be
regarded as an eligible complainant on the basis that there is a difference
between someone acting in their professional business capacity and that
same person acting solely as a consumer using/buying a financial service of
which they also happen to have a working professional knowledge.
Below is a copy of an ‘Alert’ that was sent out to Complyport clients in
June of last year which summarises the changes and highlights areas that
firms should have been considering. If your firm is an Alternative
Investment Fund Manager, please note that the term ‘eligible
complainant’ can also apply to an investor in an Alternative Investment
Fund (unless it is a closed-ended corporate AIF).

Alert - June 2015
Background
Changes are being made to the Disputes Resolution Sourcebook:
Complaints Sourcebook (“DISP”) of the FCA Handbook. The changes mean
that certain professional clients, and not just retail clients, will be able to
have their complaints referred to the Financial Ombudsman Service
(“FOS”) if not otherwise resolved.
The new regime applies from 9 July 2015 (in respect of complaints
received from that date).
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Eligible Complainants: Professional
Clients (continued)

Firms who have previously fallen outside the remit of the FOS may now
have to apply the ‘complaints rules’ to some but not all professional
clients.
What is a Complaint?
Under the FCA Rules, a “complaint”, subject to certain provisos, is defined
as “any oral or written expression of dissatisfaction, whether justified or
not, from, or on behalf of, a person about the provision of, or failure to
provide, a financial service, or a redress determination, which:
a) alleges that the complainant has suffered (or may suffer) financial loss,
material distress or material inconvenience; and
b) relates to an activity of that respondent, or of any other respondent
with whom that respondent has some connection in marketing or
providing financial services or products, which comes under the
jurisdiction of the Financial Ombudsman Service”.
Who is an Eligible Complainant?
Presently, one of the requirements in DISP 2 (which sets out the scope of
FOS jurisdiction) is that the complainant must be an ‘eligible complainant’.
An eligible complainant is:
 A consumer (a “natural person acting for purposes outside his normal
trade, business or profession” (i.e. an individual)).
 Micro enterprises (fewer than 10 employees and turnover or annual
balance sheet of €2m or less).
 Charities with annual income less than £1m
 Trustee of a trust with net asset value of less than £1m.
Accordingly, an individual, whether classified as ‘retail’ or an ‘elective
professional client’ would be a ‘consumer’ and on the face of it, be
covered by the FOS. The rule (DISP 2.7.9(2)) applying to exclude
professional clients from the definition of eligible complainant is
overridden by a new rule (DISP 2.7.9A), so that an individual, if acting
outside his trade, business or profession will qualify as a ‘consumer’ and
will be covered by FOS even if classified as an ‘elective professional client’
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Eligible Complainants: Professional
Clients (continued)

The term ‘eligible complainant’ can also apply to an investor in an
Alternative Investment Fund (that is not a closed-ended corporate AIF).
Implications
There will be several implications for firms caught by the rule change,
including (amongst others):
 Required updates to Compliance Manuals and Monitoring Programmes;
 Required changes to Senior Management Arrangements, Systems and
Controls documents;
 Updates to firms’ terms and conditions explaining the rights of clients
to use the FOS;
 Potential changes to firms’ websites, general literature and financial
promotion disclaimers;
 Required training for firms’ personnel ensuring identification of
relevant complaints;
 Procedure and policy documents to deal with complaints including
timeframes to follow;
 Complaints reporting to the FCA;
 Payment by firms of a FOS levy fee together with notification to the FCA
that the firm is no longer exempt from FOS fees; and
 Potential payments of case fees to the FOS dependent upon the
number of complaints received by a firm.
Complyport Services
 Training courses and briefings for responsible staff are available
 Clients using ComplyTracker and ComplyTrainer will receive updates
 Complyport can assist you with:
 Building your firm’s complaints procedures;
 Updating training requirements
 Updating relevant literature including websites and terms and
conditions of business; and
 Notifications and reports to the FCA as required.
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SEC Office of Compliance Inspections and
Examinations: Examination Priorities for 2016

Useful links:
SEC Examination Priorities
2016

On 11 January 2016 the United States Securities and Exchange
Commission (“SEC”) Office of Compliance Inspections and Examinations
(“OCIE”) announced its 2016 Examination Priorities. As a reminder, OCIE
serves as the “eyes and ears” of the SEC, conducting examinations of all
regulated entities which includes investment advisers, broker-dealers,
funds, and transfer agents. OCIE highlights three thematic areas for its
2016 priorities:
 Protecting retail investors and investors saving for retirement;
 Assessing market-wide risks; and
 Using data analytics to identify signals of potential illegal activity.
Protecting Retail Investors and Investors Saving for Retirement
OCIE states protecting retail investors and retirement savers remains a
priority in 2016. OCIE identifies six areas related to retail investors and
retirement savers it intends to focus on this upcoming year.
1. ReTIRE: focusing on SEC-registered investment advisers and broker
dealers and the services they offer to investors with retirement
accounts.
2. Exchange-traded funds: OCIE will examine ETFs for compliance with
applicable exemptive relief granted, as well as ETF unit creation and
redemption processes.
3. Branch offices: OCIE will continue to review regulated entities’
supervision of registered representatives and investment adviser
representatives in branch offices.
4. Fee selection and reverse churning.
5. Variable annuities: suitability of sales and adequacy of disclosure.
6. Public pension advisers: OCIE will focus on pay-to-play and gifts and
entertainment.
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SEC Office of Compliance Inspections and
Examinations: Examination Priorities for 2016
(continued)

Assessing Market-Wide Risks
OCIE further pronounces its intent to examine for structural risks and
trends that may involve multiple firms or entire industries in order to
maintain fair, orderly and efficient markets. The market-wide risks OCIE
identifies as focus areas are:
1.
2.
3.
4.

Cybersecurity.
Regulation systems compliance and integrity (“SCI”).
Liquidity controls.
Clearing agencies.

Using Data Analytics to Identify Signals of Potential Illegal Activity
The SEC and OCIE have become major proponents of using data analytics
to identify risks in the financial system or within individual firms since the
financial crisis. The SEC has developed an extensive data analytics
capability which it now utilises to identify elevated risks. In 2016, the areas
of focus the SEC intends to leverage its data analytics capabilities are:
1. Recidivist representatives and their employers: The SEC will track
individuals with a record of misconduct and examine the firms that
employ them.
2. Anti-money laundering.
3. Microcap fraud.
4. Excessive trading.
5. Product promotion.
As in previous years, OCIE identifies other initiatives as well. In addition to
the areas identified, OCIE states its intention to allocate examination
resources to other priorities. Some of OCIE’s other initiatives in 2016
include:
1. Private placements.
2. Never-before-examined advisers and investment companies.
3. Private fund advisers: The SEC will maintain its focus on fees and
expenses.
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SEC Office of Compliance Inspections and
Examinations: Examination Priorities for 2016
(continued)

HOW CAN WE HELP?
Complyport has a dedicated US Desk headed up by Ross Goffi, who has
extensive experience working in SEC, FINRA and CFTC-regulated financial
services firms, specialising in regulation and compliance.
To find out more about how we can help with your US Compliance
Requirements, please contact your usual consultant or email us at
info@complyport.co.uk

25

FINRA 2016 Regulatory and Examination
Priorities

Useful links:
FINRA Examination
priorities 2016

Each year, the Financial Industry Regulatory Authority (“FINRA”) publishes
its Annual Regulatory and Examination Priorities Letter to highlight issues
of importance to FINRA's regulatory programmes. On 5 January 2016,
FINRA released its 2016 Regulatory and Examination Priorities letter. The
2016 letter identifies new areas of focus as well as areas of recurring
concern. FINRA first identifies and addresses three broad issues - Culture,
Conflicts of Interest and Ethics; Supervision, Risk Management and
Controls; and Liquidity - and then discusses more specific topics later in
the letter.
Culture, Conflicts of Interest and Ethics
FINRA defines “firm culture” as a set of explicit and implicit norms,
practices and expected behaviours that influence how a firm’s executives,
supervisors and employees make and implement decisions in the course of
conducting a firm’s business. In 2016, FINRA intends to formalise its
assessment of firm culture to understand how it affects compliance and
risk management practices at firms. FINRA identifies five indicators it will
look at to assess firm culture:
1. whether control functions are valued within the organisation;
2. whether policy or control breaches are tolerated;
3. whether the organisation proactively seeks to identify risk and
compliance events;
4. whether supervisors are effective role models of firm culture; and
5. whether sub-cultures (e.g. at a branch level, a trading desk or an
investment banking department) that may not conform to overall
corporate culture are identified and addressed.
Supervision, Risk Management and Controls
In the Supervision, Risk Management and Controls category, FINRA will
focus on four areas where it has observed repeated concerns.
1. Management of conflict of interest;
2. Technology;
3. Outsourcing; and
4. Anti-money laundering.
Under each category, FINRA has further divided the areas of focus into
sub-categories. Below is a brief synopsis of each category and subcategory.
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FINRA 2016 Regulatory and Examination
Priorities (continued)

Management of Conflict of Interest
Incentive Structures
FINRA plans to complete its ongoing targeted examination launched in late
2015 regarding incentive structures and conflicts of interest in connection
with firms’ retail brokerage business.
FINRA also took this opportunity to remind firms that FINRA recently filed
with the United States Securities and Exchange Commission (“SEC”)
proposed Rule 2273 which would require firms to deliver education
communications in connection with firms’ recruitment practices.
Investment Banking and Research Business Lines
FINRA plans to assess whether firms’ research analysts are inappropriately
involved in their investment banking activities and whether investment
backing personnel exercise undue influence on analysts.
Information Leakage
FINRA will continue its interest in firms’ controls to identify, minimise and
mitigate information leakage within or outside of a firm.
Position Valuation
FINRA will focus on assessing firms’ supervision, control and validation of
traders’ pricing of illiquid, level 3 assets to ensure that positions are fairly
valued.
Technology
Cybersecurity
It should be no surprise that FINRA remains focused on firms’
cybersecurity preparedness.
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FINRA 2016 Regulatory and Examination
Priorities (continued)

FINRA states it will review firms’ approaches to cybersecurity risk
management and, depending on a firm’s business and risk profile, will
examine one or more of the following topics:








Governance;
Risks assessment;
Technical controls;
Incident response:
Vendor management;
Data loss prevention; and
Staff training.

FINRA also plans to examine firms’ abilities to protect the confidentiality,
integrity and availability of sensitive customer and other information,
including compliance with SEC Regulation S-P, and high-frequency trading
and proprietary trading firms’ ability to protect their systems from
unauthorized access.
Technology Management
FINRA intends to examine firms’ technology governance and change
management practices.
Data Quality and Governance
FINRA proposes to examine firms’ data governance, quality controls and
reporting practices to ensure the accuracy, completeness, consistency and
timeliness of data reported to firm management and to firms’ surveillance
and supervisory systems.
Outsourcing
FINRA will review firms’ due diligence and risk assessment of providers of
outsourced services and their supervision of those services.
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FINRA 2016 Regulatory and Examination
Priorities (continued)

AML Controls
Suspicious Activity Monitoring
FINRA has made its priority to assess the adequacy of firms’ monitoring of
high-risk customer accounts and transactions. FINRA further warns firms
that, when monitoring customer money movement activity, firms should
ensure that the business purpose of high risk transactions is understood to
enable the firm to know about the customer and the customer’s
anticipated activity.
Microcap Securities
FINRA remains focused on the high-risk activity involving microcap
securities reminding firms to review deposits of microcap securities and
implement processes and procedures for customer trading in microcap
securities with a focus on suspicious activity and manipulative trading.
Liquidity
FINRA highlights one area under liquidity - firm funding. FINRA indicates it
has long taken an interest in firm funding because firms’ failures to
manage liquidity have contributed to both individual firm failures and
systemic crises. Therefore, FINRA intends to review firms’ practices in
managing funding and liquidity risk. FINRA also highlights its intent to
review firms’ contingency funding plans with regard to their business
model.
Additionally, FINRA will specifically focus on the adequacy of highfrequency trading (“HFT”) firms’ liquidity planning and controls.
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FINRA 2016 Regulatory and Examination
Priorities (continued)

Other Areas of Focus in 2016
The other areas of focus FINRA identifies are:
Sales Practices
 Suitability and concentration - FINRA will focus on firms’ policies and
procedures that govern monitoring for excessive concentrations, as
well as suitability determinations for recommended transactions or
investment strategies.
 Seniors and vulnerable Investors - FINRA states it will make the
treatment of senior and vulnerable investors a priority in 2016,
specifically
suitability
and
concentration
concerns
and
recommendations regarding higher-cost products that may drive
unsuitable recommendations and affect product performance to the
detriment of the investor.
 Sales charge discounts and waivers - FINRA will continue its focus on
firms’ failures to provide appropriate volume discounts or sales charge
waivers for products. FINRA continues this focus from 2015.
 529 College Savings Plans (“529 Plans”).
 Private placements, the JOBS Act and public offerings - FINRA will focus
on private placements suitability, disclosure and due diligence in 2016.
FINRA will further continue to evaluate firms’ compliance with respect
to their communications, including general solicitation advertisements
and materials posted on the Internet. FINRA will subject Non-Traded
Real Estate Investment Trusts (“REITs”) and Direct Participation
Programs to rigorous review. Finally, FINRA stated its intent to review
whether firms have processes in place to ensure that investors are
treated fairly, that firms are complying with fair pricing obligations and
that they are conducting bona fide public offerings, specifically as they
relate to new bond offerings.
 Outside business activities (“OBA”) - FINRA will evaluate firms’
procedures to review OBAs as required by FINRA Rule 3270.
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FINRA 2016 Regulatory and Examination
Priorities (continued)

Financial and Operational Control
 Market-maker net capital exemptions - FINRA will focus on whether
firms have properly claimed the exemption under, and operated
consistent with, the net capital rule and whether firms are engaged in
bona fide market-making and permissible hedging transitions pursuant
to the net capital rule.
 Exchange-traded funds - FINRA will review broker-dealers’ role as
Authorized Participants (“APs") in the ETF creation process and the
processes firms use to measure and monitor the impact of overnight
counterparty credit risk.
 Fixed income prime brokerage - A 2016 focus will be on settlement
practices for fixed income trades to understand how the operational
and credit risks are managed when large trades are executed away
from the prime broker. FINRA says it will explore industry practice with
respect to disaffirming trades and the legal documentation that
supports the settlement process as well as financing practices for fixed
income where extensive leverage is offered.
 Internal Audit - FINRA will focus on the organisation and governance of
the Internal Audit function.
 Client onboarding - FINRA intends to focus on firms’ policies and
controls related to onboarding clients and correspondents, specifically
how they assess credit, liquidity and operational risks associated with
onboarding new clients.
 Transmittal of customer funds - FINRA plans to assess whether firms
implement adequate supervisory controls to test and verify systems to
prevent improper transmittal of customer funds.
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FINRA 2016 Regulatory and Examination
Priorities (continued)

Market Integrity
 Vendor Display Rule.
 Market Access - FINRA will examine how firms use FINRA’s new
monthly report card to take steps to identify and address the potential
misconduct.
 Fixed Income - FINRA will continue to review fixed income order
handling, markups and related controls. Other areas of focus will
include wash sales, marking the close and trading ahead as well as
Alternative Trading Systems (“ATSs”).
 Regulation SHO - FINRA will examine firms’ compliance with SEC
Regulation SHO.
 Cross-Market and Cross-Product Manipulation - FINRA will focus on
coordinated equity and options market activity designed to create
momentary, artificial prices intended to affect the settlement prices of
related products.
 Audit Trail Integrity - FINRA will focus on identifying potential audit trail
issues not typically detected through routine compliance sweeps
including late reporting of securities and errors in the equity audit trail.
FINRA provides the first line of oversight for broker-dealers and, through
its comprehensive regulatory programmes, regulates both the firms and
professionals that sell securities in the United States and the US securities
markets. FINRA touches virtually every aspect of the securities business –
from registering industry participants to examining securities firms; writing
rules and enforcing those rules and the federal securities laws; informing
and educating the investing public; providing trade reporting and other
industry utilities; and administering the largest dispute resolution forum
for investors, firms and individual brokers.
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SEC Year End Obligations

Now that 2016 is firmly upon us, a number of United States regulatory filing deadlines come firmly into
view, particularly for firms with a 31 December fiscal year end (“FYE”). The chart below lists important filing
requirements and corresponding 2016 filing deadlines. To find out more information about year end United
States filing requirements and their applicability contact Complyport’s International Desk at +44 (0)20 7399
4980 or info@complyport.co.uk.
Filing/Requirement
Form ADV Parts 1 and
2A Annual Updates

Form PF Updates

Ongoing Deadlines

2016 Date
(FYE December 31)

Parts 1 and 2A annual
updates must be filed
within 90 days of
adviser’s fiscal year end
electronically on IARD
Large Hedge Fund
Advisers and Large
Liquidity Advisers must
update quarterly

Wednesday, 30 March
2016

All other advisers must
updated annually

Friday, 29 April 2016

Part 1: Must update
annually within 120
days of FYE
Part 2: Must update
quarterly within 60
days of the end of each
fiscal quarter

Notes
Exempt Reporting
Advisers only need to
file Part 1 of Form ADV

Monday, 29 February
2016

15 January, 15 April, 15
July, 15 September

Friday, 29 April 2016

Part 3: Must update
quarterly within 15
days of the end of each
fiscal quarter
Part 4: must update
annually within 120
days of FYE
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SEC Year End Obligations (continued)

Filing/Requirement
Form D Update

Ongoing Deadlines

2016 Date
(FYE December 31)

Federal Form D Annually if making a
continuing offering in
reliance on Regulation
D on each anniversary
of the date of initial
filing

Depends on initial filing
date

Schedule 13D

No annual update
required

Not applicable

Schedule 13G

Annual update due 45
days after calendar
year end
Initial filing update
required within 45 days
of the end of each
calendar year in which
investor exceeds the
$100 million threshold

Monday, February 15
2016 (14 February =
Sunday)
Monday, February 15
2016 (14 February =
Sunday)

Schedule 13F

Schedule 13H
“Large Trader
Reporting”

Notes
Must update promptly
following any material
change to the Form D
State “blue sky” filings Form D may need to be
filed at the state level
following admission of
new US investors
Material changes (+/1%) must be filed
promptly (typically 1
business day)

15 May 2016; 14
August 2016; 14
November 2016

Quarterly filing
updates required within
45 days of the end of
each calendar quarter
once threshold is
crossed
Annual updates must
Monday, February 15
be filed 45 days after
2016 (14 February =
calendar year end
Sunday)

If the trader did not
conduct aggregate
transactions during the
prior full calendar year
that crossed the
thresholds, it can file
for “inactive status”
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SEC Year End Obligations (continued)

Filing/Requirement
CFTC/NFA Registration
Update

NFA Questionnaire

Form CPO-PQR & NFAPQR

Form CTA-PR & NFA PR

CFTC Exemption
Renewals

Ongoing Deadlines

2016 Date
(FYE December 31)

Annually by the firm’s
CFTC/NFA registration
anniversary date with
the NFA
Annually within 12
months of the firm’s
last self-examination
Quarterly with the NFA
within 90 days of the
calendar year end

Depends on CFTC/NFA
registration anniversary
date (which can be
checked on NFA BASIC)
Depends on firm’s last
self-examination date

Large CPOs (more than
$1.5 billion AUM)
within 60 days of the
end of the three
subsequent calendar
quarters
Quarterly with the NFA
within 45 days of the
end of each calendar
quarter
Annually within 60 days
after each calendar
year end

Monday, 29 February
2016

Notes

Wednesday, 30 March
2016

Monday, 29 February
2016
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Regulatory Roundup Archive

Useful links:
Past issues
News Section

Past issues of Complyport’s Regulatory Roundup are available to view using
the link provided.
You can also access the latest news stories directly from our website either
through the news section or through the search facility on the home page.

Home Page
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Bespoke, Practical Consulting

If any of the topics
discussed above raise
questions or a need for
guidance or support,
please feel free to contact
Peter Carlisle
Or for details of any other
of Complyport’s services,
please contact us at
info@complyport.co.uk
Complyport is always
interested to receive
feedback and general
comments on either the
Regulatory Roundup or
the Complyport website.
Comments can be sent to
info@complyport.co.uk

The Complyport Regulatory Roundup is provided for information purposes
only and represents a summary of the above subjects. It is not intended to
offer a legal opinion, advice or recommendation as to future action and it
is provided solely as a discussion document. ©Complyport Ltd
Complyport Limited (“Complyport”), Company Number: 04333584 is a
Limited Company registered in England with Registered Office at
Devonshire House, 1 Devonshire Street London. W1W 5DR.
This Regulatory Roundup is for the named person's use only. It serves
purely for information purposes, and is not an offer or financial promotion.
It may contain confidential, proprietary or legally privileged information.
No confidentiality or privilege is waived or lost by any transmission errors.
If you receive this Regulatory Roundup in error, please immediately delete
it and all copies of it from your system, destroy any hard copies of it and
notify the sender. You must not, directly or indirectly, use, disclose,
distribute, print, or copy any part of this message if you are not the
intended recipient. Transmission is not guaranteed to be secure. Any
information contained herein is subject to Complyport’s Standard Terms
and Conditions of Business which are available upon request. Complyport
and its affiliates do not assume any liability whatsoever for the content of
this document, or make any representation or warranties, as to the
accuracy or completeness of any information contained in this document.
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