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If any of the topics discussed above raise questions or a need for guidance or PTO
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Useful Links:

PS16/2
ESMA: UCITS Q&A

Regulatory Roundup 68
UCITS V Directive
UCITS V Regulation (draft)

Of Relevance to:

UCITS Management Companies; AIFMs of NURS; UCITS & AIF depositaries
and custodians

ESMA: Consultation on
Remuneration Guidelines

The FCA has released Policy Statement PS16/2 “Implementation of the
UCITS V Directive”. Despite its title, the paper is not only of importance to
UCITS Management Companies but also to Alternative Investment Fund
Managers (“AlIFMs”) of non-UCITS retail schemes (“NURS”) and, of course,
to the relevant depositaries and custodians. The reason for the inclusion of
NURS is not because of UCITS V but rather because the FCA has taken the
opportunity to extend some of the requirements to NURS.

As a reminder, UCITS V has to be implemented by 18 March 2016 — see
Regulatory Roundup 68. UCITS V amends, rather than rewrites, UCITS IV
and so both have to be read together. As might be expected, ‘UCITS V’
consists of not only a Directive (2014/91) but also a Regulation which will
be binding within all Member States. The Regulation is currently only in
draft form as it still has to be agreed by the European Council and
European Parliament.

Fortunately the Regulation will apply 6 months after entering into force
and so does not have to be in place by this coming 18 March. However, on
the other hand, this does leave firms with the problem of legal
uncertainty — which is recognised by the FCA — in the period between
UCITS V applying and the Regulation applying. The message from the FCA
is that it “expects firms to make efforts to comply with the UCITS V
requirements as of 18 March 2016 .... even if detailed requirements under
the Level 2 Regulation are not yet applicable at this date”.

Perhaps the major change under UCITS V is the introduction of the need
for UCITS Management Companies to establish and apply remuneration
policies and practices.

Remuneration Code

The nine principles of the UCITS Remuneration Code appear in SYSC 19E.
They are broadly similar to the nine principles of the AIFMD Remuneration
Code (SYSC 19B), although not a mirror match.
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TS V (continued)

Article 14b(1) of the UCITS Directive advises that UCITS Management
Companies shall comply with the remuneration principles “in a way and to
the extent that it is appropriate to their size, internal organisation and the
nature, scope and complexity of their activities”, which is captured in SYSC
19E.2.4. Note that whilst ESMA has consulted on Remuneration Guidelines
(see ‘Useful Links’), they have yet to be finalised. At that time the FCA
“may consider” giving further guidance on proportionality.

Where a UCITS Management Company is a UCITS investment firm subject
to BIPRU then it will meet its obligations under SYSC 19C (BIPRU
Remuneration Code) and SYSC 19E by complying with SYSC 19E. The FCA is
unable to apply a similar approach where the UCITS Management
Company is subject to IFPRU as the latter derives from CRD IV. One ray of
hope is that the FCA “may” provide further guidance on this once the
above mentioned Remuneration Guidelines have been finalised.

By virtue of SYSC TP3, a UCITS Management Company need not apply the
UCITS remuneration principles to any awards of variable remuneration
until it commences its first full performance year starting on or after 18
March 2016.

Disclosures

The prospectus will need to be expanded to include relevant details of the
firm’s remuneration policy; provide information on the potential conflicts
of interest that may arise between the depositary and other parties,
including the scheme; and, where relevant, a description of any
safekeeping functions delegated by the depositary. The table in COLL
4.2.5 sets out the additional details required. Note that COLL 4.2.5 also
applies to a NURS, although, following feedback from the earlier
consultation, some of the expanded requirements will not be applied to a
NURS.

The annual long report of a UCITS scheme must include details of
remuneration paid, split between the fixed and variable components.
Please see COLL 4.5.7(7) (and the guidance in COLL 4.5.7A) for details of
the enhanced disclosure requirements.

Complyport Limited
COMPLYPORT 60 Cannon Street, London EC4N 6NP

COMPLIANCE LEADERSHIP t: +44 (0) 20 7399 4980 f: +44 (0) 20 7629 8002

e: info@complyport.co.uk w: www.complyport.com



ITS V (continued)

Key investor information will need to identify the FCA as the competent
authority of the scheme; a statement that details of the up-to-date
remuneration policy are available on a website; and confirm that a paper
copy of that website is available free of charge (COLL 4.7).

Other

UCITS Management Companies are required to have appropriate
‘whistleblowing’ procedures in place (SYSC 4.1.1E).

The (single) appointed depositary must be a national central bank or a
credit institution. A full-scope IFPRU investment firm or an investment
management firm to which IPRU(INV) 5 applies may also be appointed
provided that they meet required minimum own funds and satisfy certain
organisational requirements. The UCITS Management Company must
ensure that the appointment of the depositary is evidenced by a written
contract. Reference should be made to COLL 6.6A.7 — 13 for further
details.

The revised Handbook Rules can be found in Appendix 1 of PS16/2.

Key dates

= Subject to any transitional provisions, UCITS V will be implemented on
18 March 2016.

= Managers of UCITS will not have to comply with some of the
remuneration requirements until the start of the first full performance
year starting after 18 March 2016.

= The prospectus of a UCITS scheme (or a NURS) will not need updating
with the relevant new disclosure requirements until 30 September
2016 (UCITS) or until 31 March 2017 (NURS). However, the prospectus
must include a description of the depositary’s principal business
activity.

= The key investor information document (“KIID”) of a UCITS scheme will
not need to include the new UCITS V disclosure requirements until it is
updated for other reasons, and then only if the relevant information on
remuneration is available at the time of the update — otherwise they
should be included as part of the 2017 annual update and no later than
18 March 2017.
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UCITS V (continued)

= Non-bank depositaries appointed before 18 March 2016 may continue
to provide depositary services to their UCITS clients until 18 March
2018, even if they do not meet all the new operational and prudential
requirements applicable to them.

-
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ID Il Delayed

Useful Links: Of Relevance to:
Current MIFID firms and those entities falling under the MiFID Il regime

Regulatory Roundup 70

Press Release . . ) o
The implementation date of the MiFID Il framework (both the Directive

) - and the Regulation) has now been formally extended by one year — see
Amending Regulation Regulatory Roundup 70 (‘MiFID Wobble’).
ECON

Amending Directive

Under Article 93(1), second paragraph, of the revised MiFID the UK, and
other Member States, had to implement the new regime from 3 January
2017. Under a European Commission proposal the new date is now 3
January 2018.

The change in the date means that (most) of the other dates appearing
within the MIFID Il framework will also be extended by a similar
period. The changes are set out in the draft amending Directive and
Regulation.

One date that was not changed in the European Commission proposal is
that in Article 93(1), first paragraph, which requires Member States to
adopt and publish all the laws, regulations etc. required to comply with the
Directive by 3 July 2016. However a separate, and subsequent, report
published by ECON (the Economic and Monetary Affairs Committee of the
European Parliament) proposes that this date be extended to 3 July 2017.

Key Dates:
= MiIFID Il to be implemented from 3 January 2018.
= Necessary regulations etc. to be adopted and published by 3 July 2017.

= See Article 1 in both the Amending Directive and the Amending
Regulation for changes to all other dates.

= See Amendment 1 in the ECON proposal for revision to the adoption of
all necessary provisions.
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ontract for Difference Products: FCA

Useful Links:

Dear CEO Letter

Glossary: Rolling Spot
Glossary: Spread Bet

ESMA Briefing

Of Relevance to:
Firms offering CFD products

Following a review of new client take-on procedures in a sample of ten firms
that offered contract for difference (“CFD”) products, the FCA has published a
‘Dear CEQ’ letter.

We are reminded that, under the Handbook Glossary, the term ‘CFD’ also
captures spread bets and can also include rolling-spot forex contracts.

As a result of the review the FCA has concerns over the adequacy of take-on
procedures and expects all relevant firms to review their own procedures to
ensure that they meet Handbook requirements.

Areas of concern highlighted in the letter include:
® |nadequate ‘appropriateness’ assessments (COBS 10).

® |Inadequate risk warnings issued to those clients that failed the
appropriateness assessment (COBS 10.3 and COBS 4.2).

= |nsufficient AML systems and controls (SYSC 6.3).

The FCA was also concerned about the incorrect categorisation of clients as
‘professional clients’. However, the FCA was ‘encouraged’ to find that eight
of the ten firms classified all of their clients as ‘retail’, so providing them with
the highest level of protection.

The Annex to the letter includes useful Handbook rule references as well as a
link to the 2013 ESMA (and EBA) ‘Investor Warning’.

Actions

Firms offering CFD products should review their processes in the light of the
FCA concerns expressed in the ‘Dear CEQ’ letter, addressing any
inadequacies. With this mind, the ESMA Briefing Report published in 2012 on
‘Appropriateness and execution-only’ may assist with ensuring that
appropriateness assessments are in accordance with regulatory expectations.
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Contract for Difference Products: FCA
ncerns (continued)

Where a firm employs the use a series of questions for this purpose then
there should be a process in place which allows the firm to determine
whether a product is indeed appropriate for a particular client based on
those responses. Although there is nothing in the letter to suggest that
there may be a ‘FCA follow-up’, given that the findings suggest that most
‘CFD product’ clients are ‘retail’ and the serious issues raised, it is always a
possibility.
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ourth Money Laundering Directive:
2d Amendments

Useful Links:

Complyport: Fourth
Money Laundering
Directive

2015/849

EC Action Plan

EC Action Plan Annex

EC Fact Sheet and Timeline

Of Relevance to:
Most regulated firms

EC Press Release
EC QRA

As we know the UK (and other Member States) have until 26 June 2017 to
implement the Fourth Money Laundering Directive (2015/849 — “4MLD”)
into national law — see the “Complyport: Fourth Money Laundering
Directive” link.

A press release advises that the European Commission is:

= (Calling on Member States to commit to implement 4MLD by the end of
2016.

= Proposing a number of amendments to 4MLD.

This rethink arises from an ‘Action Plan’ (the - separate - Annex of which
summarises the proposals in tabular form) to strengthen the fight against
terrorist financing which, at least in part, has been fuelled by recent terrorist
attacks in the EU and beyond.

Proposed amendments to 4MLD include (but are not limited to):

= Including a list of all compulsory checks that firms should carry out with
regards to high risk third countries.

= Bringing virtual currency platforms under the scope of 4MLD.
= Lowering the identification threshold in respect of pre-paid cards etc.
= Enhancing the powers of EU Financial Intelligence Units.

The Commission will present a legislative proposal in respect of all of the
amendments at the latest by Q2 2016.

Elsewhere the Commission will:
Adopt an EU blacklist to identify high risk third countries (by Q2 2016).

= Publish a report on a supranational assessment on money laundering and
terrorist financing risks and recommendations to Member States on
measures suitable to address those risks (by Q2 2017).

Key Dates:
= European Commission to present amendment proposals by Q2 2016

= Commitment to implement 4MLD by end of 2016
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sons with Significant Control
Obligation

Useful Links:

Regulatory Roundup 62

Of Relevance to:
All companies and LLP’s

DBIS Provisional
Implementation Plan

PSC Register: Summary
Guide

DBIS: Guidance for
Companies and LLPs

A reminder that the obligation to maintain a Register of Persons with
Significant Control (“PSC”) commences 6 April 2016 — see Regulatory
Roundup 62 for background details; note that the provisional
implementation plan issued by the Department for Business, Innovation and
Skills (“DBIS”) in January 2015 had a commencement date of January 2016.

From 6 April 2016 Companies and LLPs (and Societates Europaea) will be
required to hold a Register of Persons with Significant Control. This register
cannot be blank and where companies are confident that there are no
recordable individuals or entities then the Register must say “The company
knows or has reasonable cause to believe that there is no registrable person
or registrable relevant legal entity in relation to the company” (substituting
‘LLP’ for ‘company’ where appropriate) — see Annex 2 of the DBIS Guidance;
Annex 4 concerns LLPs.

From 30 June 2016 such entities will have to deliver this information
annually to the central public register at Companies House when making a
Confirmation Statement (which replaces the Annual Return from June
2016).

The DBIS has published Guidance for Companies and LLPs as well as a
Summary Guide about the Register which will assist entities in identifying a
PSC (and also addresses the scenario when a firm believes that there is a
registrable person but is unable to identify that person).

The only exemptions are for limited partnerships, Charitable Incorporated
Organisations and companies whose shares are admitted to trading on a
regulated or prescribed market (and in limited circumstances on specified
markets in Switzerland, USA, Japan and Israel — see 1.2.4 of the DBIS
Guidance for Companies and LLPs).

Key Dates:
= QObligation to maintain PSC Register commences 6 April 2016

= Deliver PSC Register information to Companies House from 30 June 2016
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pute Resolution Platform

Useful Links:

FCA Regulation round-up
EU ODR Platform
The Alternative Dispute

Resolution Regulations
2015: S1 2015/42

DBIS Guidance for
Business

Regulatory Roundup 65

Regulatory Roundup 72

Of Relevance to:
Firms that provide services online

As a follow-up to the article on ‘Eligible Complainants’ in Regulatory
Roundup 72, the FCA has published a reminder to firms of the Online
Dispute Resolution (“ODR”) platform that the European Commission
made available on its website from 15 February 2016.

The changes which brought about the ‘consumer’ requirement in the
definition of eligible complainants arose as a result of implementation of
the Alternative Dispute Resolution Directive — see Regulatory Roundup 65
for further information.

The Department for Business, Innovation and Skills has published
“Guidance for Business”.

Although the Financial Ombudsman Service is an approved alternative
dispute resolution (“ADR”) provider, Chapter 4 (19) advises us:

“From 15 February 2016 all online traders and online marketplaces, must
include a link on their website to the ODR platform, irrespective of
whether you currently market your products or services to consumers in
other member states. For those committed to an ADR scheme, this will be
in addition to giving details, on your website, of the certified ADR provider
serving your sector.”

Note that the key here is “online” and businesses that ‘sell’ their services
or products via a website and so it may well be that most, but not all,
financial services firms will not have to comply with the Regulations. As
well as ‘online traders’ and ‘online marketplaces’, the FAQs also refer to
the link to the ODR platform being required by “traders entering into
contracts by other electronic means”.

For the avoidance of doubt, there is no obligation to create a website
specifically to carry a link to the ODR platform.

Key Dates:
= 15 February 2016 relevant firms to include link to ODR platform
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he Insurance Distribution Directive

Useful Links: Of Relevance to:
Insurance product providers and insurance intermediaries

Directive (EU) 2016/97

The Insurance Mediation Directive (“IMD”), implemented in 2005,
regulates the sale of insurance products and was intended to create a
single market for the sale of insurance products. During a review of the
market in 2005-2008, the European Commission found application of the
IMD to be inconsistent at the national level. The playing field is tilted.

The Insurance Distribution Directive (“IDD”) is an attempt to improve the
IMD; to strengthen policyholder protections, ensuring a level playing field
between all participants involved in the selling of insurance products. It is
a minimum harmonisation directive so should not, therefore, preclude
Member States from maintaining or introducing more stringent provisions
(gold plating) in order to protect customers.

Insurance is distributed by a variety of persons/organisations (from banks
to car rental firms) and the same level of consumer protection should
apply whatever the source. This Directive will apply to persons whose
activity consists of providing insurance or reinsurance distribution services
to third parties, including comparison websites.

It does not apply to mere introducing, nor to persons with another
professional activity, such as tax experts, accountants or lawyers, who
provide advice on insurance cover on an incidental basis in the course of
that other professional activity.

Member States must transpose the IDD into national law by 23 February
2018. There is a transitional provision for intermediaries registered under
the IMD until 23 February 2019. The UK is of course moving towards a
referendum. Even if overtaken by events, to trade in Europe, UK based
providers and intermediaries will need to comply.
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e Insurance Distribution Directive

Accordingly, until publication of detailed rules at a national level, firms
involved in insurance distribution will need to be alert to, and plan for, the
main proposals, which are:

= To extend the scope to cover all sales of insurance products, whether
by intermediaries or insurance undertakings and also to provide
exemptions for those who sell insurance products incidentally to
another professional activity.

* To enhance the suitability requirements linking products to a
customer’s demands-and-needs.

= To require that those selling insurance have professional qualifications
(including Continuing Professional Development) that match the
complexity of the products they sell.

= To focus on identifying, managing and mitigating conflicts of interest. In
particular, in terms of ownership, disclosure of status and
remuneration.

® For insurance intermediaries to disclose the nature of, and basis (but
not amount) of remuneration received before the conclusion of the
contract.

= The strengthening of administrative sanctions and other measures
applied in the event of a breach of key provisions.

* To increase the minimum professional indemnity insurance
requirement for intermediaries.

= To clarify and simplify the procedure for cross-border entry to
insurance markets across the EU.

The IDD includes additional specific and stricter requirements in relation to
packaged retail insurance-based investment products (“PRIIPs”).

A review is expected to be carried out five years after IDD comes into
force.

Key Dates:

= Member States to transpose the IDD into national law by 23 February
2018
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Regulatory Roundup Archive

Useful links: Past issues of Complyport’s Regulatory Roundup are available to view using
the link provided.

Past issues
You can also access the latest news stories directly from our website either

. through the news section or through the search facility on the home page.
News Section

Home Page
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poke, Practical Consulting

If any of the topics
discussed above raise
questions or a need for
guidance or support,
please feel free to contact

Peter Carlisle

Or for details of any other
of Complyport’s services,
please contact us at
info@complyport.co.uk

Complyport is always
interested to receive
feedback and general
comments on either the
Regulatory Roundup or
the Complyport website.
Comments can be sent to
info@complyport.co.uk

COMPLYPORT

COMPLIANCE LEADERSHIP

The Complyport Regulatory Roundup is provided for information purposes
only and represents a summary of the above subjects. It is not intended to
offer a legal opinion, advice or recommendation as to future action and it
is provided solely as a discussion document. © Complyport Ltd

Complyport Limited (“Complyport”), Company Number: 04333584 is a
Limited Company registered in England with Registered Office at
Devonshire House, 1 Devonshire Street London. W1W 5DR.

This Regulatory Roundup is for the named person's use only. It serves
purely for information purposes, and is not an offer or financial promotion.
It may contain confidential, proprietary or legally privileged information.
No confidentiality or privilege is waived or lost by any transmission errors.
If you receive this Regulatory Roundup in error, please immediately delete
it and all copies of it from your system, destroy any hard copies of it and
notify the sender. You must not, directly or indirectly, use, disclose,
distribute, print, or copy any part of this message if you are not the
intended recipient. Transmission is not guaranteed to be secure. Any
information contained herein is subject to Complyport’s Standard Terms
and Conditions of Business which are available upon request. Complyport
and its affiliates do not assume any liability whatsoever for the content of
this document, or make any representation or warranties, as to the
accuracy or completeness of any information contained in this document.
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