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If any of the topics discussed above raise questions or a need for
guidance or support, please feel free to contact Peter Carlisle.

EMIR Mandatory Clearing: Credit Default
Swaps

Useful Links:

Of Relevance to:
Those entities subject to EMIR

Regulatory Roundup 71
EMIR (648/2012)
Delegated Regulation

As we know, Article 4 of EMIR imposes a clearing obligation on all OTC
contracts which fulfil the conditions therein. However it is incumbent
upon ESMA to determine which classes of OTC derivatives should be
subject to the clearing obligation.

Annex
Press Release

Last December a Delegated Regulation came into force setting out the first
four classes of contracts which would be subject to mandatory clearing –
see Regulatory Roundup 71 for further details.
A European Commission press release advises that a second tranche of
OTC derivatives have been nominated for mandatory clearing following
the release of a further Delegated Regulation, the Annex to which lists the
specific classes (European untranched Index Credit Default Swaps).
The Delegated Regulation still has to be reviewed by the European
Parliament and the European Council after which the Regulation will enter
into force 20 days after its publication in the Official Journal. As such,
there are no precise dates at the moment for when clearing will become
obligatory but hopefully the following will assist firms in their planning.
Once the Regulation is in force the clearing obligation will take effect at
various times depending upon how a counterparty - as defined in EMIR
Article 2(8) and (9) – is categorised as follows:
 Category 1 comprises clearing members for at least one of the classes
of OTC subject to clearing.
 Category 2 comprises financial counterparties (and AIFs which are not
financial counterparties) which are not members and which belong to a
group whose aggregate month-end average of outstanding gross
notional amount of non-centrally cleared derivatives for January,
February and March 2016 is above €8bn.
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EMIR Mandatory Clearing: Credit Default
Swaps (continued)

 Category 3 comprises financial counterparties (and AIFs which are not
financial counterparties) which do not belong within either Category 1
or Category 2.
 Category 4 comprises non-financial counterparties not included in the
other categories.
Once a counterparty has been categorised in accordance with the above
then the clearing obligation takes effect on:





Category 1: 9 months after the Regulation enters into force.
Category 2: 15 months after the Regulation enters into force.
Category 3: 21 months after the Regulation enters into force.
Category 4: 3 years after the Regulation enters into force.

Where a contract is concluded between two counterparties included in
different categories then the clearing obligation will take effect from the
later date.
Please see Article 3(2) of the Delegated Regulation for when one
counterparty is established in a third country.
A frontloading requirement i.e. where contracts will be subject to clearing
before the date the clearing obligation takes effect (as per EMIR Article
4(1)(b)(ii)) will only apply to Category 1 and Category 2 counterparties
(and will apply to contracts entered into or novated before the date that is
five months after the Delegated Regulation comes into force) – see Article
4 of the Delegated Regulation for the relevant maturities.

3

Remuneration: Bonus Cap

Useful Links:

Of Relevance to:
Firms subject to CRD IV (‘IFPRU Investment Firms’)

Regulatory Roundup 70
Regulatory Roundup 72
EBA Guidelines:
Remuneration

The European Banking Authority’s Guidelines on sound remuneration
policies were published on 21 December last. The Guidelines will apply
from 1 January 2017 and as such the current CEBS Guidelines will be
repealed with effect from 31 December 2016 – see Regulatory Roundup
72.

FCA & PRA Statement
FCA: Guidance on
Proportionality under
IFPRU

The EBA Guidelines are addressed to both institutions and competent
authorities, with the latter being required to report to the EBA on whether
they will comply with the Guidelines.
The FCA and PRA have issued a joint statement to the effect that they will
comply with all aspects of the EBA Guidelines except those relating to the
‘bonus cap’.
The bonus cap is the expression given to Article 94(1)(g) of the Capital
Requirements Directive (2013/36) which requires that the variable
component of a person’s remuneration (the FCA Handbook refers to such
persons as ‘Remuneration Code staff’) shall not exceed 100% of the fixed
component of the total remuneration for that person (the figure can be
increased to 200% subject to shareholders’ approval) – see Regulatory
Roundup 70 for further information.
As was mentioned in Regulatory Roundup 70, the view of the EBA is that
while it is appropriate to apply proportionality to the remuneration
principles within CRD IV, the concept of ‘proportionality’ did not permit
any exemptions or waivers from those principles.
The FCA and PRA do not agree with this interpretation and are of the view
that ‘proportionality’ may well include not applying a remuneration
principle in its entirety.
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Remuneration: Bonus Cap (continued)

The FCA and PRA require all large and systemically important IFPRU firms
to continue to apply the bonus cap, and will retain the current approach
of requiring smaller firms to determine an appropriate ratio between fixed
and variable remuneration for their business whilst not applying the bonus
cap. Although not spelled out in the statement, ‘smaller firms’ will
presumably be those that fall within ‘proportionality level three’ – see the
FCA Guidance on proportionality to determine a firm’s ‘proportionality
level’.
Interestingly, the statement confirms that both Regulators consider that
the CRD proportionality principle applies equally to all numerical
requirements including, and aside from the bonus cap, deferral, payment
in instruments and ex-post risk adjustment.
We are informed that the FCA and PRA are considering whether any rule
changes are required to implement the Guidelines and, if necessary, will
consult in due course.
Key Dates
 1 January 2017: EBA Remuneration Guidelines (subject to FCA and PRA
interpretation) replace the current CEBS Guidelines.
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Financial Year 2015: Submissions to the
Hong Kong SFC

Of Relevance to:
Hong Kong Licenced Firms

For Hong Kong Licensed Corporations with a fiscal year ending 31
December, there are certain annual submissions due to the SFC by Friday
29 April 2016:
 Account Disclosure Document for Licensed Corporation (“ADD”) –
prepared by the firm
 Audit Questionnaire – prepared by the auditor
 Compliance Report – prepared by the auditor
 Business and Risk Management Questionnaire (“BRMQ”) – prepared by
the firm
 Audited Accounts – prepared by the auditor.
Please note that in connection with preparation of the audited accounts
for 2015, the Licensed Corporation’s auditor will frequently make
recommendations to make certain changes to a firm’s income items,
expense items, and balance sheet entries, and such changes will in most
cases require corresponding changes made to the firm’s Financial
Resources Rules reporting (“FRR”) for December 2015. Further, if your
firm is required to submit monthly FRRs, amendments may also need to be
made to the FRRs submitted for January and February 2016.
Accordingly, if your auditor recommends the restatement of certain items,
it is suggested you inquire whether or not these changes will require
corresponding amendment(s) to previously submitted FRR(s). If yes, the
FRR(s) must be amended and then may be submitted to the SFC via the eCert as usual, however you must first request the SFC to “accept”
amended FRR(s). This request can be made:
i.
ii.

on-line on the e-Cert web page; or
by making a request by telephone to your firm’s case officer.
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Financial Year 2015: Submissions to the
Hong Kong SFC (continued)

Key dates
 29 April 2016: final date for submissions to the SFC for firms with a
December fiscal year end
HOW CAN WE HELP?
Complyport has a Hong Kong office with 5 staff, including its principal who
is a US-trained capital markets lawyer, and has worked establishing
compliance programmes and providing on-going compliance advice to
financial institutions in Hong Kong since 1996.
To find out more about how we can help with your Hong Kong compliance
requirements, please contact your usual consultant or email us at
info@complyport.co.uk.
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Securities Financing Transactions
Regulation: ESMA Discussion Paper

Useful Links:

Of Relevance to:
Firms concluding Securities Financing Transactions

Regulatory Roundup 72
ESMA Discussion Paper

As advised in Regulatory Roundup 72, reporting and transparency
obligations will arise in respect of securities financing transactions (“SFT”)
– for the definition of a SFT, the timetable and overview of the
requirements please refer to the above mentioned article.
To support the Regulation (“SFTR”) ESMA is required to develop draft
regulatory technical standards (“RTS”) and implementing technical
standards (“ITS”) for submission to the European Commission by 13
January 2017.
With this in mind ESMA has published an initial discussion paper - as a
preliminary approach prior to drafting ITS/RTS for consultation - inviting
feedback to in excess of 140 questions appearing therein (the questions
are collated in Annex II of the discussion paper). Firms that will be subject
to the SFTR will be interested in Annex I which contains tables of fields
requiring completion in respect of:
 Counterparty data
 Transaction data
 Collateral data.
The above data is sub-divided between the various types of SFT:





Repurchase agreements and reverse repurchase agreements
Sell-buy back and buy sell-back transactions
Securities and commodities lending and borrowing
Margin lending and borrowing.
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Securities Financing Transactions
Regulation: ESMA Discussion Paper
(continued)

Apart from reporting obligations, the SFTR also imposes transparency
requirements in respect of the use of SFTs on both UCITS Investment
Companies/Management Companies and AIFMs which will appear in the
half yearly/annual reports as well as the prospectus (UCITS) and the preinvestment disclosure (AIFMs). However the discussion paper does not
provide any further expansion of these transparency requirements. Given
the discretionary nature of the wording in Articles 13 and 14 of the SFTR
(“ESMA may …. develop …”) ESMA believes that the wording in the Annex
to the Regulation is sufficiently clear and that further specifying the
contents of the said Annex by drafting regulatory standards would not be
the best approach at this stage (but will monitor developments in market
standards).
Feedback on the discussion paper is invited by 22 April 2016. An ESMA
consultation paper is expected “early in Q3 2016”.

Key Dates:
 ESMA will consider all comments received by 22 April 2016.
 ESMA to submit draft RTS and ITS to the European Commission by 13
January 2017.
 Transparency obligations apply from 13 July 2017 (or with immediate
effect to funds constituted after 12 January 2016).
 Reporting requirement phased in over a period of 12 to 21 months
after entry into force of the RTS.
 Reuse of instruments received under a collateral agreement obligations
apply from 13 July 2016.
 Please see Regulatory Roundup 72 for further key dates.
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Liquidity Management in Funds

Useful Links:

Of Relevance to:
Managers of open-ended investment funds

FCA: Liquidity
Management
IOSCO: Liquidity Risk
Management for
Collectives
Implementing Directive
2010/43
Implementing Regulation
231/2013

The FCA has published comments – there is no stand-alone paper as such on ‘Liquidity management for investment firms: good practice’.
The comments arise from work undertaken in conjunction with the Bank
of England to assess risks posed by open-ended investment funds
investing in the fixed income sector. The work undertaken included
engagement with a number of large investment management firms to
understand how they manage liquidity risk in their funds. The publication
of the comments reflects the FCA’s desire to “share good practice that we
observed during the project and which is applicable across the investment
fund industry”.
Management of liquidity risk is, of course, an essential component in
meeting investors’ expectations when redeeming their investments – it is
recognised that the concept of ‘liquidity’ captures both the subscriptions
and redemptions profile of the fund in question as well as the liquidity of
the underlying investments within the fund. The latter element can pose
particular problems in a low interest rate environment where the search
for yield may lead to a greater proportion of lower-rated securities which
are often associated with limited liquidity.
Good practice points include:
 Ensuring that subscriptions and redemptions arrangements are
appropriate for the investment strategy. Examples quoted include
periodic reviews of existing products to ensure that the dealing
timetable remained appropriate to any material change in the liquidity
characteristics of the underlying securities.
 Regular assessment of liquidity demands. Such an assessment should
as a minimum include the development of a range of potential
redemption scenarios and risks based upon factors such as the historic
pattern of net fund flows and the composition of fund investors.
 Ongoing assessment of the liquidity of portfolio positions. This will
acknowledge that liquidity characteristics can vary significantly over
different periods and market conditions.
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Liquidity Management in Funds
(continued)

 The use of liquidity buckets. Scheme holdings could be defined in
terms of the estimated time that would be needed to dispose of the
holding with limits then applied indicating the allowed ranges of total
portfolio exposure to each ‘bucket’.
 Independent risk function to monitor such buckets. This would report
breaches of the agreed ranges mentioned above to the relevant
manager. Such limits can be either fixed so that immediate action is
taken to correct the situation or, alternatively, the limits can be ‘soft’ so
that each breach is reviewed and, where appropriate (and subject to a
suitable approval process), the limit can be over-ruled.
 Stress testing. Factors commonly used include volume of redemptions
and market stress situations.
 Portfolio adjustments following redemptions. Ensuring that the fund’s
liquidity as a whole is unaffected following major redemptions so that
the remaining investors are not left with the illiquid assets.
The article also references IOSCO’s ‘Principles of Liquidity Risk
Management for Collective Investment Schemes’ of March 2013.
When considering the good practice points outlined in the FCA article,
managers of funds will no doubt bear in mind that UCITS Management
Companies are already required to consider liquidity risk as part of their
overall risk management policy (see Article 38 of Implementing Directive
2010/43) with a similar obligation for AIFMs (see e.g. Article 46 of
Delegated Regulation 231/2013).
Actions
Although there are no specific requirements imposed upon investment
managers in the article, it does conclude with “current market conditions
make it particularly timely to reassess liquidity management. Our
description of the good practices we have observed at leading investment
management firms may help firms to improve their own liquidity
management”. Managers of open-ended funds would be well advised to
read the FCA article in full; assess whether any of the ‘good practice’
points are absent from their own processes and procedures; and to
consider implementing them to ensure that their own firms follow ‘best
practice’.
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Client Money: Loan-Based Crowdfunding

Useful Links:
Regulatory Roundup 72
PS16/8

Of Relevance to:
Firms advising on P2P agreements; all firms undertaking ‘advising on
investments’.
The proposed changes to CASS to allow firms to hold money in relation to
both P2P agreements (CASS protection) and business to business agreements
(falls outside of CASS protection) without breaching CASS came into force on
21 March 2016 – see Regulatory Roundup 72 for the background to this. Note
that firms wishing to avail themselves of this provision must inform the FCA
at least one month before adopting this Approach.
The final rules appear in policy statement PS16/8 (Appendix 2) which was
published on 21 March.
Apart from including the above segregation of client money, PS16/8 also
addresses changes to the Regulated Activities Order which will impact upon
advisers.

The regulated activity of ‘advising on investments’ has been sub-divided so
that advising on P2P agreements (“Article 36H agreements”) will be a
separate regulated activity. The Training and Competence sourcebook (“TC”)
will be amended so that advising on P2P agreements (for retail clients) will
also be subject to TC. Although there is no qualification for this activity, such
employees must be qualified to the same standard as if that employee were
providing investment advice to retail clients on retail investment products.
Other parts of the Handbook that will be amended as a result of advising on
P2P agreements being a separate regulated activity include COBS 6.1A
(Adviser charging and remuneration), COBS 6.1B (operating an electronic
system in relation to lending has been added to the charging and
remuneration rules that currently apply to retail investment product
providers and platform service providers) and COBS 9 (suitability); however
affected firms should familiarise themselves with all the rule amendments set
out in Appendix 1.
Key Dates:
The rules in respect of P2P lending (Appendix 1) come into force 6 April 2016.

12

Personal Data: US Privacy Shield

Useful Links:
EC Decision 2000/520
EC Press Release
EC Interim Guidance
EU-US Privacy Shield
Factsheet

Of Relevance to:
Firms whose business model involves the transmission of personal data to
the US

As we know, the US ‘Safe Harbor’ scheme was declared invalid by the
European Court of Justice in October of last year – see Regulatory
Roundup 70.
The issue at the time centred around Principle 8 of the Data Protection Act
(Schedule 1) which prevents the transfer of personal data to a country
outside the EEA unless that country has an adequate level of protection.

Regulatory Roundup 70
The Information Commissioner’s Office (“ICO”) website includes a list of
non-EEA countries that the European Commission has determined have an
adequate level of protection for personal data. The (short) list includes
countries such as the Faroe Islands and Uruguay but the US is conspicuous
by its absence.
As a reminder, based upon a previous European Commission Decision
(2000/520), personal data sent to the US under the voluntary ‘Safe
Harbor’ scheme was deemed adequately protected. To fall within this, US
firms had to (a) sign up to the Safe Harbor arrangement under which they
agree to follow the principles of data handling and (b) be held responsible
for keeping those principles by the Federal Trade Commission (or other
oversight scheme). Note that certain companies such as US financial
institutions were not covered by the Safe Harbor scheme.

Since that time a new framework on transatlantic data flows has been
under development: the EU-US Privacy Shield. The ‘Shield’ reflects the
requirements set out by the European Court of Justice and will provide
stronger obligations on companies in the US, which will be enforced by the
US Department of Commerce and Federal Trade Commission.
There is no firm date for the Privacy Shield to come into force - the
framework still has to go through due process, including the consent of the
European Parliament – although consensus opinion is late Q2/early Q3 this
year.
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Complyport CEO talks GRC in Telegraph
Interview

Useful Links:

Of Relevance to:
All Firms

Business Reporter
Interview
Governance, Risk &
Compliance

Governance, Risk and Compliance
(“GRC”) is a term that might more
accurately be described as “The
business issues that ought to keep
directors and senior managers awake
at night!”
Complyport CEO Paul Grainger has
been talking to the Business Reporter’s Alastair Greener about how firms can
manage that risk and get a “good night’s sleep”.

Complyport GRC Assistance
For more information or professional help, contact Complyport on 020 7399
4980 or e-mail: info@complyport.co.uk, or visit our GRC page.
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Advising on Investments: FAMR

Useful Links:

Of Relevance to:
Investment advisory firms; all firms undertaking ‘advising on investments’

Regulatory Roundup 67
FAMR Final Report

The joint FCA and HM Treasury Financial Advice Market Review (“FAMR”)
was launched last year – see Regulatory Roundup 67.
The purpose of the review was to examine:
 the advice gap for those people who want to work hard, do the right
thing and get on in life but do not have significant wealth;
 the regulatory or other barriers firms may face in giving advice and how
to overcome them;
 how to give firms the regulatory clarity and create the right
environment for them to innovate and grow;
 the opportunities and challenges presented by new and emerging
technologies to provide cost effective, efficient and user friendly advice
services; and
 how to encourage a healthy demand side for financial advice, including
addressing barriers which put consumers off seeking advice.
The final report was published on 14 March 2016 with various
recommendations. Interestingly, one of these was to consider amending
the definition of regulated advice.
The recommendations fall into three key areas (the following are not
exhaustive – there are 28 recommendations in total - and reference
should be made to the final report for all the recommendations):
Affordability
 The FCA should consult on new guidance to support firms offering
services that help consumers making their own decisions without a
personal recommendation.
 With this in mind, HM Treasury should consult on amending the
definition of regulated advice (which is currently quite wide) with a
view to aligning it with the MiFID definition i.e. based upon a personal
recommendation. This should make it easier for firms to determine
those services which fall outside the involvement of regulated activities.
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Advising on Investments: FAMR
(continued)

• The FCA should produce new guidance to support firms offering
streamlined advice on a limited range of consumer needs.
• Consideration should be given to modify the time limits for employees
to gain an appropriate qualification in the Training and Competence
sourcebook (“up to four years”).
Accessibility
 A concern is the need to tackle barriers which might prevent consumers
seeking out advice and other forms of support. Therefore the FCA (and
The Pensions Regulator) should develop a factsheet to set out what
help employers (and trustees) can provide on financial matters without
being subject to regulation.
 Options should be explored which would allow access to a small part of
a consumer’s pension pot before the normal minimum pension age, to
redeem against the cost of pre-retirement advice.
 Currently employers are able to arrange for advice – up to a value of
£150 - on pensions to be provided to an employee without incurring
income tax or National Insurance. It is recognised that the cost of full
financial advice would be far in excess of this sum and HM Treasury are
charged with exploring ways to improve the exemption.
Liabilities and Consumer Redress
 The report believes that adequate protection for consumers is essential
to provide the necessary confidence for them to seek financial advice.
Arising out of this is the recommendation that the FCA’s next FSCS
Funding Review should explore risk-based levies, reforming funding
classes and consider the practicalities of alternative approaches.
 The Financial Ombudsman Service (“FOS”) should consider undertaking
regular ‘Best Practice’ roundtables with industry and trade bodies
where relevant issues can be discussed such as the evidence used when
considering historic sales and suitability requirements.
 It is also recommended that the FOS gives consideration to bringing
together on its website relevant material such as case studies, technical
guidance etc. to assist advisers.

PTO
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Advising on Investments: FAMR
(continued)

The final recommendation is for both the FCA and HM Treasury to report
jointly to the Economic Secretary and the FCA Board, 12 months after
publication of FAMR, on the progress made towards implementation.
Chapter 6 of FAMR provides a useful table summarising the
recommendations – with each recommendation having an ‘owner’ – and
indicative timeline.
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Regulatory Roundup Archive

Useful links:
Past issues
News Section

Past issues of Complyport’s Regulatory Roundup are available to view using
the link provided.
You can also access the latest news stories directly from our website either
through the news section or through the search facility on the home page.

Home Page
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Bespoke, Practical Consulting

If any of the topics
discussed above raise
questions or a need for
guidance or support,
please feel free to contact
Peter Carlisle
Or for details of any other
of Complyport’s services,
please contact us at
info@complyport.co.uk
Complyport is always
interested to receive
feedback and general
comments on either the
Regulatory Roundup or
the Complyport website.
Comments can be sent to
info@complyport.co.uk

The Complyport Regulatory Roundup is provided for information purposes
only and represents a summary of the above subjects. It is not intended to
offer a legal opinion, advice or recommendation as to future action and it
is provided solely as a discussion document. ©Complyport Ltd
Complyport Limited (“Complyport”), Company Number: 04333584 is a
Limited Company registered in England with Registered Office at
Devonshire House, 1 Devonshire Street London. W1W 5DR.
This Regulatory Roundup is for the named person's use only. It serves
purely for information purposes, and is not an offer or financial promotion.
It may contain confidential, proprietary or legally privileged information.
No confidentiality or privilege is waived or lost by any transmission errors.
If you receive this Regulatory Roundup in error, please immediately delete
it and all copies of it from your system, destroy any hard copies of it and
notify the sender. You must not, directly or indirectly, use, disclose,
distribute, print, or copy any part of this message if you are not the
intended recipient. Transmission is not guaranteed to be secure. Any
information contained herein is subject to Complyport’s Standard Terms
and Conditions of Business which are available upon request. Complyport
and its affiliates do not assume any liability whatsoever for the content of
this document, or make any representation or warranties, as to the
accuracy or completeness of any information contained in this document.
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