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PRIIPs: Are you ready?

Useful Links:
Regulatory Roundup 61
CP16/18
1286/2014
Corrigendum to
1286/2014
Delegated Regulation on
presentation etc.
Delegated Regulation
Annex

Of relevance to:
Most firms providing investments or investment services to retail,
including AIFMs, UCITS Management Companies and the Authorised Fund
Managers of NURS.
As mentioned in Regulatory Roundup 61, Regulation 1286/2014 on the
provision of key information documents for packaged retail and
insurance-based investment products (“PRIIPs”) applies from 31
December 2016. Being a Regulation rather than a Directive, it will apply in
all member States from that date without the need for any individual
legislation.
Note that UCITS will be exempt from PRIIPs until 31 December 2019
(Article 32(1)). The same is true for NURS where so elected by virtue of
Article 32(2) (see below).

At its heart, the concept behind Regulation 1286/2014 – which will apply
to both PRIIP ‘manufacturers’ and to those that advise on or sell such
products - is to help investors better understand and compare the key
features, risks, rewards and costs of different PRIIPs by way of a key
information document (“KID”). The regulatory technical standards on the
content, presentation etc. of the KID can be found in a Delegated
Regulation (and Annexes).
In the light of this, the FCA has now published Consultation Paper CP16/18
“Changes to disclosure rules in the FCA Handbook to reflect the direct
application of PRIIPs Regulation”.

The FCA expects that the PRIIPs Regulation will apply to firms such as (this
is not an exhaustive list – see paragraph 2.14 of CP16/18):





fund managers
discretionary investment management firms
firms operating retail distribution platforms
financial advisers.

Cont…
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PRIIPs: Are you ready? (continued)

There is no definitive list of what constitutes a PRIIP but rather we need to
look at the characteristics of the product (as per Articles 4(1) & (2) of
1286/2014) where:
“regardless of the legal form of the investment, the amount repayable to
the retail investor is subject to fluctuations because of exposure to
reference values or to the performance of one or more assets which are
not directly purchased by the retail investor, or which is an insurance
product that offers a maturity or surrender value that is wholly or partially
exposed, directly or indirectly, to market fluctuations”.
The FCA has set out a list of products that it considers will fall within the
definition of a PRIIP (see paragraph 2.8 of CP16/18) including, but not
limited to, (it is appreciated that some may overlap):








AIFs
Derivatives: options, futures and contracts for difference
Securities issued by certain SPVs
Shares in investment trusts
NURS
Unit-linked policies
Structured investment products.

It must be emphasised that the above is not a definitive list and reference
should be made to paragraphs 2.8 to 2.10 – the latter provides examples
of what is not a PRIIP. As mentioned in paragraph 2.7 “Identifying whether
a particular product is a PRIIP may not always be straightforward …..”.
As mentioned above, because UCITS require the production of a ‘Key
Investor Information Document’ (“KIID”), UCITS Management Companies
will not be required to comply with the PRIIPs Regulation until 31
December 2019. Under the current regime Authorised Fund Managers
(“AFM”) of NURS can also provide a similar document (referred to as a
NURS-KII document) if they so elect (subject to a modification by
consent).

Cont…
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PRIIPs: Are you ready? (continued)

Where a NURS-KII is produced then certain Handbook rules relating to
packaged products (which includes a unit in a NURS) are disapplied e.g.
commission disclosure requirement (COBS 6.4.3(4), key features
document requirement (COBS 13.1.3(2)(c)) and various product
information requirements arising in COBS 14. The consultation paper
proposes rules changes to the Handbook so that the AFM of a NURS can
either:
 continue to produce an updated NURS-KII document until 31 December
2019; or
 comply with PRIIPs and produce a KID with effect from 31 December
2016.
Three important points of note:
 The current modification by consent will cease to apply after 30
December 2016 and the rules proposed in CP16/18 will replace it.
 The simplified prospectus provision in COLL 4.6 will be revoked.
 The NURS-KII document will need to be updated in line with the
revised COLL 4.7 (not the transitional provision in COLL TP1).
Comments on CP16/18 are invited by 19 September 2016.
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CFDs and Speculative Products and
Appropriateness

Useful Links:
ESMA: 2016/1165
Regulatory Roundup 73

Of relevance to:
Firms involved in CFDs and similar speculative products such as binary
options and rolling spot forex and to firms in general that need to
undertake appropriateness testing
Following on from PRIIPs (see previous article), ESMA has published an
updated version of its Q&As (2016/1165) concerning the “provision of
CFDs and other speculative products to retail investors under MiFID”.
In addition to CFDs, the paper also references binary options and rolling
spot forex and reminds the reader that these products will require a KID
(key information document) from January 2017 when they are made
available to retail investors. Note that binary options are not currently
regulated by the FCA.
Although the Q&As are aimed at competent authorities, they will also help
firms by providing clarity as to the content of MiFID rules. In addition,
elements of the paper e.g. ‘appropriateness’ will be of interest to firms in
general including those that are not involved in CFDs etc.
One new section that has been added concerns the importance of
‘appropriateness’ and endeavours to answer the question as to what
information a firm should gather to assess the appropriateness of such
products. As firms will be aware, the purpose of the appropriateness test
– which is derived from MiFID - is to determine whether the client has the
necessary experience and knowledge in order to understand the risks
involved in relation to the product (or service) to be provided (see COBS
10 for further details).
Firms using a ‘questionnaire’ approach to determine appropriateness are
expected to tailor the questions to the specific product in question.
Bad practices that have been observed include:
 Questions that are too reliant on the investor’s self-assessment about
knowledge and experience, rather than gathering sufficient information
to allow the firm to assess whether the response can be regarded as
accurate.
.
Cont…
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CFDs and Speculative Products and
Appropriateness (continued)

 Using simple yes/no answers e.g. “do you understand the risks
associated with trading CFDs?” without collecting sufficient, if any,
supplementary information.
 Asking questions that are too broad such as experience in trading
financial instruments in general rather than the particular product in
question.
To counter this, some observed good practices are also mentioned
including, not surprisingly, the use of questions to test a client’s
understanding of a product rather than relying on the client’s selfassessment.
Where the firm’s assessment is that the client has ‘failed’ the
appropriateness test then best practice, we are told, would be for the firm
not to allow the client to proceed. However, under the MiFID
appropriateness rules, it is possible for a firm to decide to allow such a
client to proceed, subject to them providing the client with a warning (see
COBS 10.3). ESMA suggests that the competent authorities should monitor
those firms adopting this approach to ensure the required warning is not
simply a ‘tick-the-box’ exercise and instead could be designed so as to be
an actual disruption in the transaction process e.g. having a ‘cooling off’
period after the warning is given so that the client can consider the
information in the warning before deciding whether to proceed.
Firms will also be interested in Question 4 which addresses the methods
that could be used by e.g. FCA to assess whether appropriateness testing is
being performed correctly.
It may be recalled that inadequate appropriateness assessments were also
a concern highlighted in an FCA ‘Dear CEO’ letter published in February
this year (see Regulatory Roundup 73). The letter arose following a review
of new client take-on procedures in a sample of ten firms that offered CFD
products (a term which will also include spread bets and rolling spot
forex).

Cont…
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CFDs and Speculative Products and
Appropriateness (continued)

For the avoidance of doubt, any references to MiFID are to the current
regime and not to MiFID II. However, we are cautioned that the principles
and requirements underpinning the content of the paper will remain
unchanged under MiFID II.
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AIFMD Passport: ESMA Advice on nonEU Jurisdictions

Useful Links:

Of relevance to:
AIFMs; non-EU fund managers

ESMA Advice 2016/1140
Regulatory Roundup 66
Regulatory Roundup 69

Although the AIFMD marketing passport simplifies the marketing of EU
AIFs by EU AIFMs, under the current AIFMD regime the marketing by nonEU AIFMs and EU AIFMs of non-EU AIFs is subject to the national private
placement regime (“NPPR”) of each Member State (provided that the
conditions in Articles 36 and 42, as relevant, are adhered to). As many
fund managers will be aware, the existence of AIFMD Articles 36 and 42
combined with NPPR does not mean that marketing is assured in Member
States.
Although the AIFMD provides for a marketing passport for a non-EU AIF by
an EU AIFM (Article 35) and for a marketing and/or management passport
for non-EU AIFMs (Article 37 – 41), this is subject to advice provided by
ESMA on the extension of the passports.
Rather than a blanket approach, ESMA has adopted a country-by-country
assessment: the first review took in Guernsey, Jersey, Switzerland, Hong
Kong, Singapore and the US and was published in July 2015 – see
Regulatory Roundup 66. Basically it was a thumbs-up to the first three
jurisdictions and a delay in the decision for the latter three. Barely three
months later (see Regulatory Roundup 69), the ESMA Chairman
announced that the second round of non-EEA country assessments would
include:







Cayman Islands
Isle of Man
Bermuda
Australia
Canada
Japan

Cont…
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AIFMD Passport: ESMA Advice on nonEU Jurisdictions (continued)

ESMA was formally requested by the European Commission in December
2015 to:
 carry out an assessment of this second tranche of countries
 revisit the earlier July 2015 findings where no definitive views had been
provided
 assess the capacity of all 12 non-EU supervisory authorities and their
track record in ensuring effective enforcement.
ESMA has now published its advice (ESMA 2016/1140). ESMA maintains its
favourable view of Guernsey, Jersey and Switzerland and adds both
Canada and Japan to that list. An opinion on Bermuda and the Cayman
Islands is on hold as both countries are in course of implementing new
regulatory regimes.
The report is also largely favourable to Hong Kong and Singapore
(although it does draw attention to the fact that both jurisdictions only
facilitate the access of UCITS from certain, but not all, Member States to
retail investors) and to Australia provided that ASIC extends the ‘class
order relief’ to all Member States.
The situation is not so rosy for the Isle of Man (it has no AIFMD-like
regime in place so making it difficult to assess whether the investor
protection criterion is met) or for the US. Although no significant obstacles
were found, the report does comment that extension of the passport
regime to the US could result in an uneven playing field in that the market
access conditions for US funds would potentially be less onerous than the
conditions that would be placed upon EU funds in the US.
The advice within the ESMA report will now have to be considered by the
European Parliament, the Council and the Commission.
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FCA Anti-Money Laundering Annual
Report

Useful Links:

Of relevance to:
All firms

FCA AML Report 2015/16
Regulatory Roundup 75

The FCA has published its Anti-Money Laundering Report for 2015/16 on
its website. Highlights include:
 Financial crime was a top priority in 2015/16 and will remain so in
2016/17.
 Proactive AML supervision continues via both SAMLP (Systematic AntiMoney Laundering Programme), which covers 14 major retail and
investment banks, and by way of regular AML inspections for other
firms which present a higher risk of financial crime.

 Event-driven supervision relies on intelligence, whistleblowers etc. In
the last two years action has been taken in 140 instances.
 A reminder that the financial crime data return (REP-CRIM) comes into
force at the end of the year (see ‘FCA Business Plan: 2016/17’ in
Regulatory Roundup 75 for further information).
 The FCA notes the use of digital identification and cites an example of
an authorisation whose entire processes, including AML, are entirely
app-based. The FCA proposes to do further work to research and
promote innovations in technology which speed up and reduce the cost
of AML compliance.
 The FCA is awaiting publication of the review by the Better Regulation
Executive (a directorate within the Department for Business, Innovation
& Skills) on the UK’s AML regime review. The FCA has seen evidence
that some respondents to the review believe that it has a ‘checklist’
mentality and preconceptions about what they expected to see in a
firm.
 HMT and the FCA are working together in preparation for the next FATF
review of AML supervision in the UK set for late 2017.
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Regulatory Roundup Archive

Useful links:
Past issues
News Section

Past issues of Complyport’s Regulatory Roundup are available to view using
the link provided.
You can also access the latest news stories directly from our website either
through the news section or through the search facility on the home page.

Home Page
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Bespoke, Practical Consulting

If any of the topics
discussed above raise
questions or a need for
guidance or support,
please feel free to contact
Peter Carlisle
Or for details of any other
of Complyport’s services,
please contact us at
info@complyport.co.uk
Complyport is always
interested to receive
feedback and general
comments on either the
Regulatory Roundup or
the Complyport website.
Comments can be sent to
info@complyport.co.uk

Follow us on Twitter
Join us on Linkedin

The Complyport Regulatory Roundup is provided for information purposes
only and represents a summary of the above subjects. It is not intended to
offer a legal opinion, advice or recommendation as to future action and it
is provided solely as a discussion document. ©Complyport Ltd
Complyport Limited (“Complyport”), Company Number: 04333584 is a
Limited Company registered in England with Registered Office at
Devonshire House, 1 Devonshire Street London. W1W 5DR.
This Regulatory Roundup is for the named person's use only. It serves
purely for information purposes, and is not an offer or financial promotion.
It may contain confidential, proprietary or legally privileged information.
No confidentiality or privilege is waived or lost by any transmission errors.
If you receive this Regulatory Roundup in error, please immediately delete
it and all copies of it from your system, destroy any hard copies of it and
notify the sender. You must not, directly or indirectly, use, disclose,
distribute, print, or copy any part of this message if you are not the
intended recipient. Transmission is not guaranteed to be secure. Any
information contained herein is subject to Complyport’s Standard Terms
and Conditions of Business which are available upon request. Complyport
and its affiliates do not assume any liability whatsoever for the content of
this document, or make any representation or warranties, as to the
accuracy or completeness of any information contained in this document.
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