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Advice: Amending the
Definition: HM Treasury issues
open consultation on
recommendation to amend the
definition of regulated advice.

Advice: Amending the Definition

EuVECA & EuSEF: Update

EuVECA & EuSEF: Update: The
European Commission proposes
amending Regulations covering
EuVECAs and EuSEFs.

4MLD: HM Treasury Consultation

4MLD: HM Treasury 4MLD: High-risk Countries

Consultation: Treasury
publishes Consultation Paper on

e G AR Introducers: FCA Concerns

4MLD: High-risk Countries:
High-risk countries under 4MLD
published in Official Journal of
EU.

Advising: FCA Register

PRIIPs Delay

Introducers: FCA Concerns: FCA
raises concerns over
inappropriate influence of
introducers over authorised
firms’ investment choices.

Activities and Exam Qualifications

Advising: FCA Register: Firms
may unintentionally and

unnecessarily hold permission
‘advising on P2P agreements’.

PRIIPs Delay: European
Parliament rejects proposed
PRIIPs RTS.

Activities and Exam
Qualifications: FCA publishes
Consultation Paper CP16/24
reviewing qualifications.

If any of the topics discussed above raise
questions or a need for guidance or support,
please feel free to contact Peter Carlisle.
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dvice: Amending the Definition

Useful Links:

Regulatory Roundup 74

HMT Consultation

Of relevance to:
Investment advisory firms; all firms undertaking ‘advising on investments’

The publication in March of the ‘Financial Advice Market Review’
(“FAMR”) was the final report on this joint FCA and HM Treasury initiative
— Regulatory Roundup 74 provided an overview.

As commented then, one of the recommendations was to consider
amending the definition of regulated advice so as to be in line with the
MiFID definition.

As we know, the UK regulated activity of ‘advising on investments’ which
appears on the Part 4A Permission of many firms — and which arises from
article 53 of the Regulated Activities Order (RAQO) - does not map precisely
to the MiFID investment service of ‘investment advice’. This is because
the definition of the latter relates only to the provision of a personal
recommendation to a client, whereas the UK regulated activity has no
such restriction. If the proposal is carried through then only advice which
makes a personal recommendation would be regulated in the UK.

HM Treasury has now issued an open consultation ‘Amending the
definition of financial advice: consultation’.

The thinking behind this arises from the FAMR finding that, setting aside
the ‘traditional’ client/advisor relationship, many consumers with
relatively straightforward needs or limited amounts for investment would
benefit from high quality and more specialised and detailed guidance
rather than ‘advice’. However, it was found that firms were reluctant to
offer such services because of uncertainty over the boundaries between
(non-regulated) ‘guidance’ and (regulated) ‘advice’.

Redefining ‘advice’ as being a ‘personal recommendation’ would, it was
felt, allow firms to support customer decision making. Examples of areas

Cont...
Complyport Limited
COMPLYPORT 60 Cannon Street, London EC4N 6NP
COMPLIANCE LEADERSHIP t: +44 (0) 20 7399 4980 f: +44 (0) 20 7629 8002

e: info@complyport.co.uk w: www.complyport.com


https://www.complyport.com/app/uploads/2016/03/Regulatory-Roundup-74.pdf
https://www.gov.uk/government/consultations/amending-the-definition-of-financial-advice-consultation/amending-the-definition-of-financial-advice-consultation

Advice: Amending the Definition (continued)
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where firms currently have concerns given in the consultation — and hence
are reluctant to be involved in — includes providing information on the risk
profile of the funds available within customers’ ISAs; highlighting that a
customer has never increased their pension payments despite receiving a
pay increase; and contacting customers to remind them that they have not
used their ISA allowance.

The revised text for article 53 of the RAO can be found in Annex A of the
consultation.

Comments are invited by 15 November 2016.
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VECA & EuSEF: Update

Useful Links Of relevance to:

Managers of EUVECA/EUSEF funds; full-scope AIFMs; managers of funds

Regulatory Roundup 47 which may qualify as EUVECA/EUSEF funds

EuVECA & EuSEF The concept of a European Venture Capital Fund (“EUVECA”) and a

Regulation amendment European Social Entrepreneurship Fund (“EuSEF”) has been in existence
for around three years — see e.g. Regulatory Roundup 47 for an overview
of these funds.

EuVECA Regulation
(345/2013)

A EUVECA or a EuSEF is effectively a fund designation which EU managers
can apply to qualifying portfolios (as defined in the respective Regulations)
whose total AuM do not exceed €500m. That figure is, of course, the
346/2013 exemption threshold in Article 3(2)(b) of the AIFMD, below which a lighter
touch AIFMD regime applies (small AIFM).

EuSEF Regulation

The designations are optional rather than compulsory but those small
AIFMs whose AlFs meet the qualifying requirements and do so elect for
the designation benefit from being able to market those funds across the
EU, both to professional investors and to other investors that meet certain
requirements (including a minimum investment of €100,000).

The European Commission (“EC”) has proposed a Regulation to amend the
Regulations governing EUVECAs and EuSEFs.

Interesting statistics from the Explanatory Memorandum associated with
the proposed Regulation show that as of the beginning of April 2016 there
were 70 EUVECA funds registered in the ESMA database, but only four
EuSEF funds (one in France and three in Germany).

The EC proposes three main amendments:

= Expanding the number of managers who are able to offer these funds;
= Expanding EUVECA eligible assets beyond the existing definition; and
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EuVECA & EuSEF: Update (continued)

* Making some changes to fee structures and registration processes to
decrease costs for managers.

Highlights from the proposed Regulation include:

= Permitting full-scope AIFMs to market funds under EuVECA and EuSEF;
= Easing the eligibility criteria for investment under EUVECA,;
= Requiring the Home State competent authority to inform the manager

whether they have been registered no later than two months after all
required information has been provided;

= Avoiding duplicate registration processes under EuVECA or EuSEF and
AIFMD; and

= Providing that fees and other charges may not be imposed by
competent authorities of host Member States in relation to cross-
border marketing.
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D: HM Treasury Consultation

Useful Links:

HMT Consultation

Regulation 2015/849

Of relevance to:
All firms

(4MLD)

Regulation 2015/847

(Transfer of Funds)

Complyport: 4MLD
Overview

HM Treasury has published a Consultation Paper on the transposition of
the Fourth Money Laundering Directive (“4MLD"”) and the accompanying
Fund Transfer Regulation (“FTR”). Although the latter is a Regulation, and
hence binding upon all Member States, Article 17 of the FTR requires
Member States to set out rules on administrative sanctions and measures
for breaches.

The Consultation advises that the current Money Laundering and Transfer
of Funds Regulations will be replaced by a “Money Laundering and
Transfer of Funds (Information on the Payer) Regulations 2017”. It is
intended that the new provisions will come into force in national law by 26
June 2017, in line with 4MLD (and FTR).

Like the current Anti-Money Laundering regime, the Consultation is not
just aimed at credit and financial institutions but also draws in businesses
such as estate agents, providers of gambling services, letting agents etc.

Areas addressed by the Consultation include, but are not limited to:

*  When Customer Due Diligence (“CDD”) should be applied to existing
customers (4MLD Article 14 mentions “at appropriate times”);

* Although the concept of Simplified CDD (“SDD”) remains (4MLD Annex
Il provides a non-exhaustive list of factors and types of evidence of
potentially lower risk which can be taken into account when
determining the validity of SDD), the Consultation is proposing to
remove the list of products that could be subject to SDD (see
Regulation 13 of the current Money Laundering Regulations);

* The possibility of removing the application of SDD to pooled client
accounts e.g. pooled accounts held by notaries and other independent
legal professionals (although this express provision applies under the
current regime it is not repeated in 4MLD);
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AMLD: HM Treasury Consultation (continued)

= The need for Enhanced Due Diligence (“EDD”) for Politically Exposed
Persons (“PEPs”) continues and, of course, is widened under 4MLD due
to the removal of the distinction between a domestic or foreign PEP.
The government’s view is that a risk-based approach can be used in
identifying whether a customer is a PEP and so different degrees of EDD
measures can be used. The Consultation provides an example of a PEP
check not being required if the product being offered was assessed as
being the subject of a low risk of take-ups by PEPs. Where a person is
identified as a PEP, the enhanced measures can be tailored to the risk
posed by both the product and the person —in low risk cases the
government’s view is that UK PEPs (and their family members and close
associates) should be treated at the lowest level of EDD.

= Still on PEPs, the Consultation also poses the question as to whether
senior members of international sporting federations (“ISF”) should also
be included in the UK’s definition of PEPs (4MLD does not expressly
include members within ISF).

= Under 4MLD Article 54 imposes a maximum penalty of at least €5m or
10% of the total annual turnover (note that this only applies to credit
and financial institutions, there are lesser maximum penalties for other
types of entities). The Consultation advises that the government does
not intend to set an upper limit, believing that such a matter should be
dealt with on a case-by-case basis. As for breaches of the FTR it is
proposed that power to determine the measures and level of
administrative sanctions remains with the relevant supervisory
authority.

HM Treasury invites comments on the Consultation Paper by 10 November

2016.
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AMLD: High-risk Countries

Useful Links:

Official Journal:

2016/1675

Of relevance to:
All firms

Around one week after HM Treasury published its Consultation Paper on
the Fourth Money Laundering Directive (“4MLD") - see previous article
“AMLD: HM Treasury Consultation” - a supplementing Directive
(2016/1675) appeared in the Official Journal.

Article 18 of 4MLD imposes an Enhanced Customer Due Diligence
requirement in certain circumstances such as dealing with e.g. Politically
Exposed Persons (“PEPs”) and high-risk third countries. Although the
former is defined in the Directive, the latter falls to the Commission to
identify high-risk third countries.

The identified high-risk countries appear in the Annex to the short four-
page Delegated Regulation 2016/1675.

Of the list of 11 countries in the Annex, 10 of them are a mixture of those
that have provided a commitment to address identified deficiencies and
have either developed an action plan with FATF or are seeking technical
assistance in the implementation of the FATF Action Plan. The one
exception is, as might be guessed, the Democratic People’s Republic of
Korea, which is seen as an “ongoing and substantial money-laundering and
terrorist-financing” risk.
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oducers: FCA Concerns

Useful Links:

FCA: Firm's
responsibilities for
unauthorised introducers

Of relevance to:
Firms accepting business from unauthorised introducers

“Introducing” is one of those problematical activities that can either fall
outside FCA regulation or fall inside FCA regulation depending upon the
particular circumstances — in the latter case this would involve the
regulated activity of ‘arranging deals in investments’.

One of the exemptions available - as in ‘introducing’ falling outside of
regulation — comes from section 33 of the Regulated Activities Order
which includes, but is not limited to, a requirement that the introduction is
made with a view to the provision of independent advice or the
independent exercise of discretion in relation to investments generally.

Authorised firms that accept business from unauthorised introducers
should take heed of the FCA’s concerns raised in a recent ‘FCA Regulation
round-up’. The Regulator raised concerns over the increase seen in cases
in which the introducer has had an inappropriate influence on how the
authorised firm carries out its business, in particular where the introducer
influences the final investment choice.

Areas of concern identified include:

= |ntroducers using the authorised firm’s firm reference number (“FRN”)
without adequate control;

= |ntroducers presenting a referral to the authorised firm with e.g. an
attitude to risk questionnaire etc. already completed;

= Authorised firms providing a limited advice process for those customers
referred to them to facilitate their desired outcome, often with no
direct contact with the customer themselves.

Those firms that accept business via introducers should refer to FCA’s
dedicated web page on this subject and in particular the “Warning signs’
and ‘What you should do next’.
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dvising: FCA Register

Useful Links:

Regulatory Roundup 75

FCA: Short Form Process

Of relevance to:
Firms whose activities include ‘advising on investments’

The FCA has issued a reminder to those firms whose Part 4A Permission
permits them to undertake the activity of ‘advising on P2P agreements’
and who do not undertake that activity.

As was mentioned in Regulatory Roundup 75 (‘Advising: FCA Register’),
firms that had the activity of ‘advising on investments’ on their Part 4A
Permission were also given the additional regulated activity of ‘advising on
P2P agreements’ without the firm requesting such an addition. For
reasons best known to the FCA this additional regulated activity does not
appear where you might expect it to be (i.e. in the ‘Permission’ drop-down
box on the Financial Services Register) but rather it is tucked away in the
grey box that appears under a firm’s name on the Register.

Relevant firms should have been notified of this by the FCA, but we
understand that not every firm may have received this notification. As
such it is possible that some firms may have this activity in their Part 4A
Permission without realising this.

Until the end of October the FCA is offering a (fee free) simplified short
form process to remove this regulated activity for firms that do not need it
(as mentioned in Regulatory Roundup 75 the original intention was to
close down this process after 6 October 2016). After this time all
applications to remove the activity will have to be submitted via a
Variation of Permission application through Connect (and presumably not
fee free).
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PRIIPs Delay

Useful Links:

European Parliament:
Press Release

European Parliament:
Objection

European Council: Item
Note

Regulatory Roundup 78

Delegated Regulation on

Of relevance to:

Most firms providing investment or investment services to retail investors,
including AIFMs, UCITS Management Companies and the Authorised Fund
Managers of NURS

presentation etc.

Delegated Regulation
Annexes

The July edition of the Regulatory Roundup (Issue 78) included a reminder
(“PRIIPs: Are you ready?”) that Regulation 1286,/2014 on the provision of a
Key Information Document (“KID”) for Packaged Retail and Insurance-
based Investment Products (“PRIIPs”) applies from 31 December 2016.

At its heart, the concept behind Regulation 1286/2014 — which will apply
to both PRIIP ‘manufacturers’ and to those that advise on or sell such
products - is to help investors better understand and compare the key
features, risks, rewards and costs of different PRIIPs by way of a KID. This
requirement arises under Article 5 of the PRIIPs Regulation which states:

“Before a PRIIP is made available to retail investors, the PRIIP
manufacturer shall draw up for that product a key information document
in accordance with the requirements of this Regulation and shall publish
the document on its website.”

The regulatory technical standards on the content, presentation etc. of the
KID were contained in a Delegated Regulation (and Annexes).

A European Parliament (“EP”) Press Release of 14 September announced
that the EP had rejected the proposed Delegated Regulation.

An ‘Item Note’ issued by the European Council advises that the Delegated
Regulation “can no longer enter into force”.

This leaves firms in an unusual situation in that a Regulation — which is
binding on all Member States — would apply from the end of this year but
regulatory technical standards which would ensure consistent application
of the requirement do not currently exist.

According to press reports, a majority of Member States have backed a call
for a 12-month delay in the implementation of PRIIPs.
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Activities and Exam Qualifications

Useful Links:

CP16/24

Of relevance to:

Firms and their employees where appropriate qualifications are required
under TC

The title of the FCA’s latest Consultation Paper CP16/24 “Review of the
FCA’s appropriate qualification exam standards” neatly sums up its
purpose.

SYSC 5 places a requirement on firms to employ personnel with
appropriate skills, knowledge and expertise. However additional
requirements in the form of qualifications apply when certain activities
are undertaken for retail clients (or ‘customers’ or ‘consumers’ in respect
of certain mortgage-related activities, insurance business and sale and rent
back activities).

The table in TC App 1.1 includes the activities — ranging from ‘advising’ to
‘overseeing on a day-to-day basis administrative functions in relation to
managing investments’ - for which qualifications are required.

As to what qualifications are needed, recourse to the tables (Part 1 and
Part 2) in TC Appendix 4.1 is required.

The tables can be a little daunting for those viewing them for the first time
and therefore the changes proposed in CP16/24 which “... clarifies how to
read and use the appropriate qualification tables ....” may be welcomed.

TC Appendix 4.1 will be rewritten so that there are separate tables for:
= RDR Activity;
= Non-RDR Activity (non-overseeing activity); and

= Non-RDR Activity (overseeing activity)

Supporting Guidance and Evidential Provisions will be added to assist in
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understanding whether a qualification alone fully meets the appropriate
qualification requirement or whether it has to be combined with one or two
other qualifications.

The Consultation Paper also proposes revisions to the AES (“Appropriate
Exam Standards”) — see Appendix 3. Although the FCA obviously does not
offer appropriate qualifications (these are offered by the ‘qualification
providers’ appearing in Part 2 of the table mentioned above), the content
and level of such qualifications are prescribed through AES which are set by
the FCA. CP16/24 emphasises that the revision to the AES reflects relevant
developments since they were last reviewed; they do not introduce new
qualification requirements or change the level of achievement needed to
meet the rules on appropriate qualifications.

Comments are invited by 13 December 2016.

Complyport Limited
COMP LYPORT 60 Cannon Street, London EC4N 6NP

COMPLIANCE LEADERSHIP t: +44 (0) 20 7399 4980 f: +44 (0) 20 7629 8002

e:info@complyport.co.uk w: www.complyport.com



Regulatory Roundup Archive

Useful links: Past issues of Complyport’s Regulatory Roundup are available to view using
the link provided.

Past issues
You can also access the latest news stories directly from our website either

. through the news section or through the search facility on the home page.
News Section

Home Page
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poke, Practical Consulting

If any of the topics
discussed above raise
questions or a need for
guidance or support,
please feel free to contact

Peter Carlisle

Or for details of any other
of Complyport’s services,
please contact us at
info@complyport.co.uk

Complyport is always
interested to receive
feedback and general
comments on either the
Regulatory Roundup or
the Complyport website.
Comments can be sent to
info@complyport.co.uk

Follow us on Twitter u
Join us on Linkedin ﬁ
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The Complyport Regulatory Roundup is provided for information purposes
only and represents a summary of the above subjects. It is not intended to
offer a legal opinion, advice or recommendation as to future action and it
is provided solely as a discussion document. © Complyport Ltd

Complyport Limited (“Complyport”), Company Number: 04333584 is a
Limited Company registered in England with Registered Office at
Devonshire House, 1 Devonshire Street London. W1W 5DR.

This Regulatory Roundup is for the named person's use only. It serves
purely for information purposes, and is not an offer or financial promotion.
It may contain confidential, proprietary or legally privileged information.
No confidentiality or privilege is waived or lost by any transmission errors.
If you receive this Regulatory Roundup in error, please immediately delete
it and all copies of it from your system, destroy any hard copies of it and
notify the sender. You must not, directly or indirectly, use, disclose,
distribute, print, or copy any part of this message if you are not the
intended recipient. Transmission is not guaranteed to be secure. Any
information contained herein is subject to Complyport’s Standard Terms
and Conditions of Business which are available upon request. Complyport
and its affiliates do not assume any liability whatsoever for the content of
this document, or make any representation or warranties, as to the
accuracy or completeness of any information contained in this document.
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