1

In Brief
Initial Public Offerings –
Reforming the Process:
Feedback prompts FCA to
reform IPO process

Regulatory Roundup
31 March 2017
Issue 86

Loan-based Crowdfunding:
FCA sends Dear CEO letters
‘Advising on Investments’ Change in Definition: UK to
change definition of
regulated advice

Money Laundering Politically Exposed Persons:
Regulation transposing 4MLD
into national law published
Money Laundering - Changes
to Guidance: JMLSG consults
on changes to the Guidance
Money Laundering - New
Watchdog for Professional
Bodies: HM Treasury
announces creation of
watchdog to tackle
weaknesses in money
laundering supervisory
system
Financial Year 2016 Submissions to the SFC:
Annual submissions due to
SFC by 28 April
Best Execution: FCA
publishes statement
regarding failing oversight of
best execution
Use of Dealing Commission:
FCA concludes most firms
had failed to take on board
previously published work

In the Complyport Regulatory Roundup:
Initial Public Offerings – Reforming the Process

2

Loan-based Crowdfunding

5

‘Advising on Investments’ - Change in Definition

6

Money Laundering - Politically Exposed Persons

8

Money Laundering - Changes to Guidance

9

Money Laundering - New Watchdog for Professional
Bodies
10
Financial Year 2016 - Submissions to the SFC

11

Best Execution

12

Use of Dealing Commission

14

If any of the topics discussed
above raise questions or a
need for guidance or
support, please feel free to
contact Peter Carlisle.

Initial Public Offerings – Reforming the
Process

Useful Links:
Regulatory Roundup 75
CP17/5
C(2016) 2398

Of relevance to:
IPO stakeholders including corporate finance advisers, investment banks,
buy-side stakeholders and independent research analysts
In April 2016 the FCA published a Discussion Paper (DP16/3) on concerns it
had on the availability of information in the UK equity IPO process – see
Regulatory Roundup 75 for further information.
Following feedback arising from the Discussion Paper, the FCA is proposing
changes to the IPO process in Consultation Paper CP17/5 “Reforming the
availability of information in the UK equity IPO process”.
In addition to concerns expressed in DP16/3 - again please see Regulatory
Roundup 75 for a summary of those concerns – the feedback received also
suggests, or confirms, that:
 Corporate finance advisers place significant pressure on analysts to
produce favourable coverage if their bank is to secure a place on the
syndicate
 Even when an underwriting mandate has been secured, favourability of
research can be used to determine a bank’s position in the syndicate
 There is pressure on analysts across the syndicate to produce a single
common view and forecasts
 Certain practices are potentially inconsistent with the Market Abuse
Regulation (“MAR”).
Proposals to counteract the FCA’s concerns include the need for the
prospectus, or registration document, to be published before any
connected research (i.e. research attributed to the syndicate banks) is
released. The intention is to allow unconnected analysts access to the
issuer’s management in the period between the issuance of the
prospectus document and the issuance of the connected research.

Cont…
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Initial Public Offerings – Reforming the
Process (continued)

The proposed rules will require a firm acting for the issuer to either ensure
that a “range of unconnected analysts” are given the opportunity to join
the firm’s analysts in any communication with the issuer, failing which the
firm will need to ensure that the unconnected analysts are permitted
appropriate communication with the issuer that would allow them to form
a substantiated opinion about the issuer or the relevant securities. In the
former scenario, the firm acting for the issuer is permitted to disseminate
its research one day after publication of the prospectus. However, in the
latter scenario, the time period is increased to seven days after
publication of the prospectus.
The firm will be required to undertake an assessment of the potential
“range of unconnected analysts” (which must be suitably documented)
which will ensure that there is “a reasonable prospect” of enabling
potential investors to undertake a better assessment of the offering. The
paper acknowledges that this may raise some practical questions for
syndicate banks on how unconnected analysts would be made aware of
opportunities to be in communication with the issuer’s management and
which analyst would be provided with this opportunity. The FCA also
envisages working with trade associations representing both investment
banks and independent research providers to develop ‘research
guidelines’ for unconnected analysts. Those signing up to the guidelines
would be established as part of a community eligible to be in
communication with issuers in the context of an IPO.
COBS 12.2 (‘Investment Research’) will be tweaked to make it clear that
the current guidance (COBS 12.2.9) that ‘participating in pitches’ is
ordinarily inconsistent with a financial analyst’s objectivity will also capture
a financial analyst interacting with an issuer to whom the firm is proposing
to provide placing/underwriting services until the firm has accepted the
mandate and the firm’s position in the syndicate has been contractually
agreed.
As mentioned above, the FCA also has concerns about the traditional IPO
process in the context of MAR – specifically how firms are justifying the
possible disclosure of inside information in an analyst’s presentation is in
compliance with MAR.

Cont…
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Initial Public Offerings – Reforming the
Process (continued)

It is commented that the completion of a non-disclosure agreement does
not guarantee that disclosure of inside information is lawful in accordance
with Article 10 of MAR (“Unlawful disclosure of inside information” –
although there is an exception where the disclosure is made in the normal
exercise of an employment, a profession or duties). Clearly here it is
important that all persons in an IPO information chain have in place
processes to identify whether the information they disclose, or receive, is
inside information. The issuer will, of course, have its own obligation to
make a public disclosure of inside information in accordance with Article
17 of MAR (subject to the delay provisions within MAR Article 17(4)).
One other aspect relating to market abuse is the need for issuers to
consider whether any communications with potential investors may
amount to ‘market soundings’ (MAR Article 11). If so then, provided that
the correct process is followed, an issuer may be able to seek protection
under MAR Article 11(4) (“disclosure of inside information made in the
course of a market sounding shall be deemed to be made in the normal
exercise or a person’s employment, profession, or duties” – see above).
For the avoidance of doubt, the market soundings provisions also apply to
a third party acting on behalf on an issuer.
For now the proposals only concern securities that are intended to be
admitted to trading on a (UK) regulated market. However, one of the
questions raised in the Consultation Paper is whether it would be
appropriate to extend the proposed rules to IPOs on MTFs, notably AIM
and NEX Exchange Growth Market.
The FCA welcomes comments on its proposals by 1 June 2017.
The proposed rules can be found in Appendix 1 of CP17/5. As far as MAR is
concerned, the FCA will consider the need to issue formal guidance on the
above market abuse related issues depending upon the feedback.
When reviewing CP17/5 and considering the impact on internal processes
and procedures, IPO stakeholders are reminded that MiFID II also
introduces requirements relating to the pricing of offerings, the placing of
financial instruments, distribution etc. These can be found in Delegated
Regulation C(2016) 2398 (Articles 38- 43), although please bear in mind
that this Regulation is effectively still in draft - it is not yet in force and the
European Parliament and Council have the right to express objections.
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Loan-based Crowdfunding

Useful Links:

Of relevance to:
Firms that operate loan-based crowdfunding platforms

Dear CEO Letter
Those firms operating loan-based crowdfunding platforms – and
specifically ones which facilitate loans to lending businesses – should have
received, and actioned by now, a ‘Dear CEO’ letter from the FCA.
The FCA is concerned that such lending businesses may be undertaking the
activity of ‘accepting deposits’ without the required permission.
Although it would be the lending business and not the platform that could
be undertaking the regulated activity of ‘accepting deposits’ for which it
does not have permission, the FCA would consider the platform operator
to be in breach of Threshold Conditions and Principles as a result of
facilitating.
The ‘Dear CEO’ letter also set out actions it expected the platform
operators to undertake with details of those actions being submitted to
the FCA.
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‘Advising on Investments’ - Change in
Definition

Useful Links:
HMT Consultation
Response
FAMR - Final Report
FCA Explanatory Note
Regulatory Roundup 74

Of relevance to:
All regulated firms
One of the recommendations in the joint FCA and HM Treasury Financial
Advice Market Review (“FAMR”) was to consider amending the definition
of regulated advice so that it is line with the MiFID definition of
‘investment advice’ (as in ‘a personal recommendation’) – see Regulatory
Roundup 74. One anticipated outcome of this will be that firms will be
willing to provide more advanced guidance services to clients without
having to concern themselves about whether they are undertaking the
activity of ‘advising on investments’ (current UK equivalent).
A Consultation Response released by the Treasury that confirms that the
UK will go ahead with the change in definition.
Interestingly the proposal is that the change in definition will only apply to
regulated firms. The government will retain the wider definition for
unregulated firms (see the diagram on page 5 of the Response paper).
For regulated firms the definition of ‘investment advice’ will be:
 there must be a recommendation that is made to a person in their
capacity as an investor or potential investor (or in their capacity as an
agent for an investor or potential investor);
 the recommendation must be presented as suitable for the person to
whom it is made or based on the investor’s circumstances; and
 the recommendation must relate to taking certain steps in respect of a
particular investment which is a MiFID financial instrument, namely to
buy, sell, subscribe for, exchange, redeem, hold or underwrite a
particular financial instrument (or exercise a right to buy, sell, subscribe
for, exchange or redeem a financial instrument).

Cont…
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‘Advising on Investments’ - Change in
Definition (continued)

For unregulated firms the definition of ‘advising on investments’ is
(summary of Article 53 of the Regulated Activities Order) advice which:

 relates to a relevant investment, which includes contracts of insurance;
 is to be given to a person in their capacity as an investor or potential
investor (or in their capacity as agent for an investor or potential
investor); and
 relates to the merits of them buying, selling, subscribing for or
underwriting the investment (or exercising rights to buy, sell, subscribe
for or underwrite such an investment).
The amendment means that most regulated firms will not need to have
the activity ‘advising on investments’ on their Part 4A permission unless
they are providing a ‘personal recommendation’.
The FCA has published an explanatory note on its website. There is no
need for firms to take any action now pending publication of a FCA
Consultation Paper which is scheduled for “later in 2017”. It also includes a
short table summarising the impact of the change on different types of
firm.
The intention is that the new definition of ‘investment advice’ will come
into effect on 3 January 2018 i.e. ‘MiFID II day’. The FCA will be consulting
on the proposal.
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Money Laundering: Politically Exposed
Persons

Useful Links:

Of relevance to:
All regulated firms

Regulatory Roundup 80
GC17/02 - Consultation
UK Money Laundering
Regulations 2017 (draft)

Draft UK Regulations transposing 4MLD into national law were published
on 15 March 2017.
The concept of Politically Exposed Persons (“PEPs”) and the need to apply
Enhanced Due Diligence continues under the Fourth Money Laundering
Directive (“4MLD”), although the distinction between a domestic PEP and
a foreign PEP will be removed – see Regulatory Roundup 80.
The FCA has published consultative Guidance GC17/02 on the treatment
of PEPs under 4MLD.
GC17/02 reminds us that Money Laundering and Transfer of Funds
(Information on the Payer) Regulations 2017
(“UK Regulations”)
Regulation 35 requires ‘relevant persons’ (a term which will capture firms
authorised under FSMA) to have in place appropriate risk-management
systems and procedures to determine whether a customer (or the
beneficial owner of a customer) is a PEP or a ‘family member’ or a ‘known
close associate’ of a PEP (please see Regulation 35(12) for definitions). This
is in addition to the obligation under UK Regulation 18 for firms to identify
and assess the risks of money laundering and terrorist financing to which it
may be subject (and which must be made available to its supervisory
authorities on request).
Paragraph 2.17 of the consultative Guidance provides the FCA’s view on
indicators that a PEP poses a lower risk e.g. a PEP operating in the UK
(higher risk indicators are addressed in paragraph 2.18). It ends with
suggested measures that firms may take in lower-risk and higher-risk
situations.
The consultation ends 18 April 2017.
As a reminder 4MLD must be applied in Member States by 26 June 2017.
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Money Laundering: Changes to Guidance

Useful Links:
JMLSG: Part I
Consultation

Of relevance to:
All regulated firms
The Joint Money Laundering Steering Group (“JMLSG”) is consulting on
changes to Part I of the Guidance - the current version was last amended
in November 2014. The proposed revisions reflect the draft Money
Laundering and Transfer of Funds (Information on the Payer) Regulations
2017 published on 15 March 2017 (see the “Money Laundering: Politically
Exposed Persons” article in this Regulatory Roundup).
Although there are changes throughout the Guidance, the JMLSG advises
that there are ‘relatively extensive changes’ to Chapter 5 (‘Customer Due
Diligence’).
The JMLSG invites comments on the proposed changes by 28 April 2017.
Access to both the consultative version and to a marked up copy (split into
four segments) can be accessed via the link provided.

9

Money Laundering: New Watchdog for
Professional Bodies

Useful Links:

Of relevance to:
All firms for general interest

HMT Announcement
HM Treasury has announced the creation of a new watchdog that will
tackle potential weaknesses in the money laundering supervisory system
that criminals and terrorists may be trying to exploit.
The new body will be known as the Office for Professional Body AntiMoney Laundering Supervision (“OPBAS”). The announcement was made
the same day as the publication of the Money Laundering and Transfer of
Funds (Information on the Payer) Regulations 2017 (see “Money
Laundering: Politically Exposed Persons” article in this Regulatory
Roundup).
The Treasury announcement informs us that of the organisations that are
responsible for supervising money laundering risk/terrorist financing risk –
including the FCA, HMRC and the Gambling Commission – 22 of these
organisations are accountancy and legal services providers’ professional
bodies. The creation of OPBAS will ensure consistent high standards
across the regime, whilst imposing the minimum possible burden on
legitimate business.
We are advised that OPBAS will be housed in the FCA, being funded by a
new fee on professional body supervisors. It is expected to be operational
by the start of 2018.
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Financial Year 2016 - Submissions to the
SFC

Useful Links:

Of relevance to:
Hong Kong Licenced Firms

SFC e-Cert
A reminder of the annual submissions due to the SFC by Friday 28 April
2017 for firms having their financial year ending December:
1. Account Disclosure Document for Licensed Corporation – prepared by
the firm;
2. Audit Questionnaire – prepared by the firm’s auditor;
3. Compliance Report – prepared by the firm’s auditor;
4. Business and Risk Management Questionnaire – prepared by the firm;
and
5. Audited Accounts – prepared by the auditor.
In connection with preparation of the audited accounts, the auditor will
frequently make recommendations to make certain changes to a firm’s
income items, expense items, and balance sheet entries, and such changes
will in most cases require corresponding changes made to the firm’s
Financial Resources Rules reporting (“FRR”) for December 2016. Further, if
your firm is required to submit monthly FRRs, amendments may also need
to be made to the FRRs submitted for January – March 2017.
Accordingly, if your auditor recommends restatement of certain items, it is
suggested you inquire whether or not these changes will require
corresponding amendment(s) to previously submitted FRR(s). If yes, the
amended FRR(s) may be submitted via the SFC via the e-Cert as usual, and
you must first request the SFC to “accept” amended FRR(s). This request
can be made:
 on-line on the e-Cert; or
 by making a request by telephone to your firm’s case officer, and
uploading the amended FRR(s) to the e-Cert web page.

11

Best Execution

Useful Links:

Of relevance to:
Investment Managers

Regulatory Roundup 58
TR14/13
FG14/1
Dear CEO Letter
FCA Statement: Best
Execution

The FCA has published a statement on its website to the effect that
investment managers are (still) failing to ensure effective oversight of best
execution. It’s not the first time that the FCA has published work related
to best execution – see Regulatory Roundup 58 concerning the FCA’s
thematic review TR14/13 “Best execution and payment for order flow”.
Following supervisory work, the FCA was concerned to find that most
firms had failed to take on board the findings in the thematic review, with
many of them not having conducted a gap analysis since 2014.
The FCA statement includes the following questions which it expects firms
to consider:
 Who would the FCA hold responsible if the firm fails in its obligation to
ensure it consistently achieves best execution?
 Do we have a comprehensive strategy for overseeing best execution?
 Have we tested that funds and client portfolios are not paying too
much for execution? Where we identified they have paid too much, did
we compensate the investors/clients?
 Does our order execution policy accurately reflect our firm’s business
model rather than being a generic policy?
 What trades or trends have been identified as deficient through our
regular monitoring?
 Is our gift and entertainment policy in line with the guidance set out in
the FCA’s Finalised Guidance FG14/1 and the FSA’s 2012 Dear CEO
letter?

Cont…
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Best Execution (continued)

 Have our staff been adequately trained to ensure they understand
what best execution means and its consequences? How can we
evidence this to the FCA?
We are warned that the FCA will be revisiting best execution in 2017 to
see what steps investment management firms have taken to assess gaps
in their approach to achieving best execution and how those firms can
evidence that funds and client portfolios are not paying too much for
execution. Should the FCA find that firms are still not fulfilling their best
execution obligations they will consider appropriate action – including
more detailed investigations into specific firms, individuals or practices.
The FCA has been equally critical of the oversight by investment managers
in the use of dealing commission – see “Use of Dealing Commission” article
in this Regulatory Roundup.
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Use of Dealing Commission

Useful Links:

Of relevance to:
Investment Managers

DP14/3
Regulatory Roundup 57
FCA Statement: Use of
Dealing Commission

As mentioned in the separate article “Best Execution” in this Regulatory
Roundup, the FCA recently completed a follow-up review looking at how
investment managers oversee their use of dealing commission. In a
statement published 3 March 2017 the FCA’s conclusion was that most
firms had failed to take on board previously published work.
The statement references Discussion Paper DP14/3 “Discussion on the use
of dealing commission regime” – please see Regulatory Roundup 57 for an
overview of this paper.
We are informed that the FCA visited 17 investment managers to assess
their dealing commission arrangements and to see how they had
responded to the 2014 Discussion Paper.
The visits included looking at how firms:
• assess whether a research good or service received is substantive
• attribute a price or cost to substantive research if they receive it in
return for dealing commission
• record their assessments to demonstrate they’re meeting COBS 11.6.3R
(‘Use of dealing commission to purchase goods or services’) and are not
spending more of their customers’ money than necessary.
As mentioned above, the majority of visited firms were still falling short of
expectations – including some firms continuing to use dealing commission
to purchase non-permissible items in breach of the Handbook.

Cont…
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Use of Dealing Commission (continued)

Research budgets came under the microscope. Budgets were frequently
linked to historic research spending levels rather than an assessment of
substantive research required. Examples were found where budgets had
been exceeded with no satisfactory explanation. The FCA warn that this
could be a breach of the client’s best interests rule (COBS 2.1.1). In
contrast, some firms had budgets well in excess of research expenditure.
On the positive side, some firms were now covering the cost of research
from their own resources and ensuring that commission paid was at
genuine execution-only rates.
The FCA advises that they will continue to focus on the use of dealing
commission. Where breaches are identified the FCA will consider
appropriate action – including more detailed investigations into specific
firms, individuals or practices.
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Regulatory Roundup Archive

Useful links:
Past issues
News Section

Past issues of Complyport’s Regulatory Roundup are available to view using
the link provided.
You can also access the latest news stories directly from our website either
through the news section or through the search facility on the home page.

Home Page
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Bespoke, Practical Consulting

If any of the topics
discussed above raise
questions or a need for
guidance or support,
please feel free to contact
Peter Carlisle
Or for details of any other
of Complyport’s services,
please contact us at
info@complyport.co.uk
Complyport is always
interested to receive
feedback and general
comments on either the
Regulatory Roundup or
the Complyport website.
Comments can be sent to
info@complyport.co.uk

Follow us on Twitter
Join us on Linkedin

The Complyport Regulatory Roundup is provided for information purposes
only and represents a summary of the above subjects. It is not intended to
offer a legal opinion, advice or recommendation as to future action and it
is provided solely as a discussion document. ©Complyport Ltd
Complyport Limited (“Complyport”), Company Number: 04333584 is a
Limited Company registered in England with Registered Office at
Devonshire House, 1 Devonshire Street London. W1W 5DR.
This Regulatory Roundup is for the named person's use only. It serves
purely for information purposes, and is not an offer or financial promotion.
It may contain confidential, proprietary or legally privileged information.
No confidentiality or privilege is waived or lost by any transmission errors.
If you receive this Regulatory Roundup in error, please immediately delete
it and all copies of it from your system, destroy any hard copies of it and
notify the sender. You must not, directly or indirectly, use, disclose,
distribute, print, or copy any part of this message if you are not the
intended recipient. Transmission is not guaranteed to be secure. Any
information contained herein is subject to Complyport’s Standard Terms
and Conditions of Business which are available upon request. Complyport
and its affiliates do not assume any liability whatsoever for the content of
this document, or make any representation or warranties, as to the
accuracy or completeness of any information contained in this document.
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