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TR — Transparency Requirements for

Useful Links: Of relevance to:
UCITS Management Companies and AIFMs

Regulatory Roundup 84

Regulatory Roundup 72 Although the principal requirement under the Securities Financing
Transactions Regulation (2015/2365) (“SFTR”) is the obligation on
SFTR (2015/2365) counterparties to securities financing transactions (“SFT”) to report details

of any concluded SFTs to a trade repository, it also brought transparency
requirements — see Regulatory Roundup 72 for further information on the
SFTR as a whole, including on the reuse of collateral.

A SFT is defined in Article 3(11) of the SFTR as:

» arepurchase transaction

= securities or commodities lending and securities or commodities
borrowing

= a buy-sell back transaction or sell-buy back transaction
= amargin lending transaction

By virtue of recital 7 of the SFTR, the definition of a SFT does not include
derivative contracts as defined in EMIR, but does include transactions that
are commonly referred to as liquidity swaps and collateral swaps which do
not fall under the definition of derivative contracts under EMIR.

The transparency obligations for UCITS Management Companies and
AIFMs arise under Article 13 (periodical reports) and Article 14 (pre-
contractual documentation — UCITS prospectus and AIFMs disclosures to
investors).

The transparency obligations under Article 13 applied from 13 January
2017 (see Regulatory Roundup 84).

As mentioned in the above Regulatory Roundup, the transparency
obligations under Article 14 will apply from 13 July 2017.
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https://www.complyport.com/app/uploads/2017/01/Regulatory-Roundup-84.pdf
https://www.complyport.com/app/uploads/2016/02/Regulatory-Roundup-72.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32015R2365&from=en

SFTR — Transparency Requirements for
and AlFs (continued)

Note that transparency obligations under Article 13 and Article 14 concern
both the use of SFTs and total return swaps.

The requirements are copied out into the Handbook as follows
(transitional provisions in place ensure that the requirements do not take
effect until 13 July 2017):

= UCITS and NURS: COLL 4.2.5A
= Qualified Investor Schemes: COLL 8.3.4A
= AlFs: FUND 3.2.4A

There is no obligation to include information on the above in pre-sale
documentation where SFTs or total return swaps are not used (see COLL
4.2.5A(4) or COLL 8.3.4A(4) or FUND 3.2.4A(3) as relevant).
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Benchmarks Regulation

Useful Links: Of relevance to:

Benchmark administrators, firms contributing input data to benchmarks
Benchmark Regulation and users of benchmarks
(2016/1011)

Both MIFID Il and the Packaged Retail and Insurance-based Investment
ESMA Final Report: Products Regulation (“PRIIPs”) means that next January will be a busy time
Technical Advice for many firms as they get to grips with new regulatory regimes.
Draft Technical Standards One further piece of European legislation which will also apply from next

January (1%t) that hasn’t received as much publicity is the Benchmarks

CP17/17 Regulation (2016/1011) (“BMR”).

The Regulation will apply not only to the provision of benchmarks, and the
contribution of input data to a benchmark, but will also apply to those that
use a benchmark.

FCA Webpage: EU
Benchmarks Regulation

For the purposes of the Regulation a ‘benchmark’ is defined as:

“any index by reference to which the amount payable under a financial
instrument or a financial contract, or the value of a financial instrument, is
determined, or an index that is used to measure the performance of an
investment fund with the purpose of tracking the return of such index or
of defining the asset allocation of a portfolio or of computing the
performance fees”

Currently the FCA supervises eight specified benchmarks including LIBOR
(The London Interbank Offered Rate) and SONIA (Sterling Overnight Index
Average). According to CP17/17 — see below the BMR will “apply much
more widely, including all indices that are used in the EU as the basis for
financial instruments.... or that are referenced by an investment fund”.

The FCA has now published “Handbook changes to reflect the application
of the EU Benchmarks Regulation” (CP17/17). However the title of the
Consultation Paper doesn’t paint the full picture because whilst parts of
the BMR directly apply to e.g. firms that use benchmarks in financial
instruments or in relation to investment funds, the Handbook changes

brought about by the BMR do not. Cont...
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http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R1011&from=EN
http://www.esma.europa.eu/sites/default/files/library/2016-1560_final_report_on_technical_advice_on_benchmarks_regulation.pdf
http://www.esma.europa.eu/sites/default/files/library/esma70-145-48_-_final_report_ts_bmr.pdf
https://www.fca.org.uk/publication/consultation/cp17-17.pdf
https://www.fca.org.uk/markets/benchmarks/eu-regulation

Benchmarks Regulation (continued)

Article 29 of the BMR concerns the use of a benchmark - a term which is
defined in Article 3(1)(7) and includes, but is not limited to “measuring the
performance of an investment fund through an index or a combination of
indices for the purpose of tracking the return of such index or combination
of indices, of defining the asset allocation of a portfolio, or computing the
performance fees”.

A ‘supervised entity’ e.g. a MiFID investment firm or an AIFM (please see
Article 3(1)(17) for the full definition) may use a benchmark if the
benchmark administrator is located in the Union and is included in a
register that will be maintained by ESMA. A benchmark provided by an
administrator located in a third country will have to meet the equivalence
requirements in Article 30 in order for it to be used in the Union.

At the present time there are only draft technical standards available —
which CP17/17, in part, is based upon - so it is possible that the FCA may
need to adopt some final tweaks.
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nvestment Firms: New Prudential Regime

Useful Links: Of relevance to:
MIFID investment firms, UCITS Management Companies and AIFMs that
Regulatory Roundup 82 conduct permissible MiFID activities, particularly those subject to CRD IV

Regulatory Roundup 72

As we know, ESMA and the EBA published a Discussion Paper (‘Designing a
new prudential regime for investment firms’) last November on the

ESMA/EBA Discussion suitability, or otherwise, of the prudential regime for investment firms —
Paper see Regulatory Roundup 82 (and 72) for further details.
EBA Public Hearing The EBA has announced that it will hold a public hearing this coming 3 July

to provide an update on progress made, including a presentation of the
preliminary results of its data collection and the calibration of the
underlying methodology.

It is expected that the EBA will submit its final advice in September 2017.
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https://www.complyport.com/app/uploads/2016/11/Regulatory-Roundup-82.pdf
https://www.complyport.com/app/uploads/2016/02/Regulatory-Roundup-72.pdf
https://www.eba.europa.eu/documents/10180/1647446/Discussion+Paper+on+a+new+prudential+regime+for+Investment+Firms+(EBA-DP-2016-02).pdf
http://www.eba.europa.eu/-/eba-to-hold-public-hearing-to-update-on-progress-over-investment-firms-new-prudential-regime

Hong Kong SFC: Manager-in-Charge

Useful Links: Of relevance to:
Hong Kong Licensed Firms

MIC Requirements

A reminder that the SFC’s rules for the Manager-in-Charge requirements

Full Article (“MIC Rules”) came into effect on 18 April 2017, with the need for
Licensed Corporations to submit certain information to the SFC about their
MICs and organisation structure by 17 July 2017.

In brief, the MIC Rules set out eight core functions (“MIC Functions”)
which require specific designation to the SFC of an individual for the
management of such functions. On the face of it, the concept would
appear to be similar to the UK’s Senior Managers and Certification Regime.

For further information on the MIC Rules and the steps that should be
taken by Licensed Corporations please use the link provided.

KEY DATES

17 July 2017: Licensed Corporations must submit their MIC information
and the organisation chart via the SFC Online Portal before this date

HOW CAN WE HELP?

Complyport has a Hong Kong office with 7 staff, including its principal who
is a US-trained capital markets lawyer, and has worked establishing
compliance programmes and providing on-going compliance advice to
financial institutions in Hong Kong since 1996.

To find out more about how we can help with your Hong Kong compliance
requirements, please contact your usual consultant or email us at
info@complyport.co.uk.
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http://www.sfc.hk/edistributionWeb/gateway/EN/circular/openFile?refNo=16EC68
https://www.complyport.com/app/uploads/2017/06/SFCs-Managers-in-Charge-Regime_Final_29-06-2017.pdf

otification of Major Interest in Shares

Useful Links: Of relevance to:

Firms subject to the Disclosure Guidance and Transparency Rules
Primary Market Bulletin sourcebook (DTR)
17

Under DTR 5, a person is required to notify the issuer (and, under DTR 5.9,

TR-1 (w.e.f. 30 June 2017) the FCA where the shares in question are admitted to trading on a
regulated market) when the percentage of voting rights held reaches,
exceeds or falls below a particular threshold - please refer to DTR 5.1.2 &
5.1.5 for details of the relevant thresholds at which such notification
obligations arise.

The FCA’s Primary Market Bulletin No. 17 informs us that form TR-1 used
for such notifications is being revised and will come into force on 30 June
2017. The new TR-1 incorporates notes on the completion of the form, as
opposed to current practice of having separate stand-alone completion
notes.

Completed forms need to be sent to majorshareholdings@fca.org.uk. The
FCA requests that the TR-1 forms are sent in Microsoft Word format, as
opposed to readable PDF.
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mailto:majorshareholdings@fca.org.uk
https://www.fca.org.uk/publication/newsletters/primary-market-bulletin-17.pdf
https://www.fca.org.uk/sites/default/files/notifications-major-interests-shares-tr1-30-june_1.docx

Ds: FCA Statement

Useful Links: Of relevance to:
Firms offering CFD products

Regulatory Roundup 83

Last December the FCA published Consultation Paper CP16/40 “Enhancing

Regulatory Roundup 73 conduct of business rules for firms providing contract for difference
products to retail clients” proposing a package of measures to improve
FCA Statement investor protection for retail investors tempted to invest in CFDs — details

can be found in Regulatory Roundup 83.

FCA: CFDs and
Appropriateness The intention was to issue a Policy Statement with final rules re CFDs (and

possibly a further Consultation Paper on binaries) in “spring 2017”.

A statement by the FCA advises that it will delay making final rules re CFDs
in the light of an announcement by ESMA on its consideration of product
intervention measures (MiFIR Article 40 permits ESMA to temporarily
prohibit or restrict the marketing, distribution or sale of certain
instruments — and for good measure similar powers are given to the EBA
(Article 41) and to competent authorities (Article 42)).

Before the industry breathes a sigh of relief, the FCA statement reminds us
that it will continue to focus on the sector and directs the reader to
another FCA statement on CFD firms failing to meet expectations re
appropriateness assessments.

It may be recalled that the FCA issued a ‘Dear CEO’ in February 2016
concerning CFD products (see Regulatory Roundup 73) which highlighted
various concerns including the approach that firms took towards
completing the appropriateness assessment “... most of which were not in
line with COBS 10”.
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https://www.complyport.com/app/uploads/2016/12/Regulatory-Roundup-83.pdf
https://www.complyport.com/app/uploads/2016/02/Regulatory-Roundup-73.pdf
https://www.fca.org.uk/news/statements/fca-statement-contract-difference-products-and-cp16-40
https://www.fca.org.uk/publications/multi-firm-reviews/cfd-firms-fail-expectations-appropriateness-assessments

CFDs: FCA Statement

%)

A follow-up review to this ‘Dear CEQ’ letter sampled 23 firms and key
areas of concern remain:

* Inadequate assessments of prospective clients’ knowledge
* Insufficient account of clients’ previous transactional experience

* Inadequate risk warnings to prospective clients who fail
appropriateness assessments

* Failure to evaluate whether failed applicants should be allowed to
make CFD transactions

* Poor oversight, weak controls and inadequate management
information

The statement concludes by explaining that the FCA continues to have
serious concerns about the distribution of CFDs to retail clients and “will
consider enforcement investigations or other actions as appropriate”.
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Regulatory Roundup Archive

Useful links: Past issues of Complyport’s Regulatory Roundup are available to view
using the link provided.

Past issues
You can also access the latest news stories directly from our website
either through the news section or through the search facility on the

News Section
home page.

Home Page
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poke, Practical Consulting

If any of the topics
discussed above raise
questions or a need for
guidance or support,
please feel free to contact

Peter Carlisle

Or for details of any other
of Complyport’s services,
please contact us at
info@complyport.co.uk

Complyport is always
interested to receive
feedback and general
comments on either the
Regulatory Roundup or
the Complyport website.
Comments can be sent to
info@complyport.co.uk

Follow us on Twitter u
Join us on Linkedin ﬁ
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The Complyport Regulatory Roundup is provided for information purposes
only and represents a summary of the above subjects. It is not intended to
offer a legal opinion, advice or recommendation as to future action and it
is provided solely as a discussion document. © Complyport Ltd

Complyport Limited (“Complyport”), Company Number: 04333584 is a
Limited Company registered in England with Registered Office at
Devonshire House, 1 Devonshire Street London. WI1W 5DR.

This Regulatory Roundup is for the named person's use only. It serves
purely for information purposes, and is not an offer or financial promotion.
It may contain confidential, proprietary or legally privileged information.
No confidentiality or privilege is waived or lost by any transmission errors.
If you receive this Regulatory Roundup in error, please immediately delete
it and all copies of it from your system, destroy any hard copies of it and
notify the sender. You must not, directly or indirectly, use, disclose,
distribute, print, or copy any part of this message if you are not the
intended recipient. Transmission is not guaranteed to be secure. Any
information contained herein is subject to Complyport’s Standard Terms
and Conditions of Business which are available upon request. Complyport
and its affiliates do not assume any liability whatsoever for the content of
this document, or make any representation or warranties, as to the
accuracy or completeness of any information contained in this document.
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