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In Brief

In this Complyport Regulatory Roundup:
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Key FCA and EC matters,
many of which relate to
making sure firms are
prepared for MiFID II on
3 January 2018;
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Unbundling Investment Research costs from Trade
Execution costs
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Investigation into Investment Consultancy Services
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ESMA Guidelines for
Non-Significant Benchmarks;
HMRC Guidance on new
corporate criminal offences
relating to Tax Evasion;
EC and CFTC agreement on a
common approach regarding
derivatives trading platforms;
Data Protection and Privacy
(GDPR); and
New CIS legislation in the Isle
of Man.
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If any of these topics raise questions
or a need for guidance or support,
please do not hesitate to contact
robert.easterbrook@complyport.co.uk

Asset Management Authorisation Hub

←

Useful Link:

Of relevance to:

http://www.fca.org.uk/firms/
asset-managers-authorisation

All new asset management firms applying for FCA authorisation

The FCA authorisation hub at http://www.fca.org.uk/firms/assetmanagers-authorisation has been launched to support new asset
management firms when they apply for authorisation, throughout
the authorisation process and afterwards:
• early stages - things to consider before applying;
• pre-application - preparing your application;
• application - making your application; and
• after authorisation - what you need to do once you are
authorised.

→

Phase one of the Asset Manager Authorisation Hub consists of:
• dedicated web pages for asset managers;
• weekly pre-application meetings for asset managers;
• dedicated and named case officer from day one; and
• improved support in transitioning newly authorised firms to
supervision.
There is a useful graphic at ‘Steps to becoming regulated’.
Further phases of the hub will be rolled out throughout 2018,
featuring open days and surgeries for firms.
The FCA’s intention is to aid new entrants to the asset management
sector and help new firms understand it better as an organisation,
particularly by clarifying expectations with better guidance on
regulations and processes.
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Variation of Permission / Authorisation

Useful Links:

Of relevance to:

http://www.fca.org.uk/news/
news-stories/mifid-iiauthorisation-and-variationpermissions

Any firms applying for FCA authorisation or Variation of Permission

http://www.fca.org.uk/news/
news-stories/mifid-iiapplications-received-after-3july-2017

Key date:
Applications prior to
31 December 2017

←

Firms impacted by MiFID II should by now have applied for
authorisation or for Variation of Permission (“VoP”), otherwise they
risk being unable to operate in the UK market when MiFID II takes
effect on 3 January 2018, as the FCA does not guarantee to
determine applications in time for new permissions to be in place by
that date.
If you have not yet applied at all, you urgently need to submit an
application with all the information the FCA requires.

→

Any firm applying for a VoP in order to be compliant with MiFID II
(and anyone newly applying for authorisation) must include
contingency plans in their application in the event it is not in place by
3 January 2018, given that firms can only carry out MiFID II activities
for which they have the appropriate regulatory permissions.
Where the FCA becomes aware of firms carrying on regulated
activities without the required permissions, it may take appropriate
action. Firms that carry on MiFiD II activities without the necessary
permissions may face civil, regulatory and/or criminal consequences.
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Principals who have Appointed
Representatives

Useful Links:

Of relevance to:

https://www.fca.org.uk/news
/news-stories/considerationsfor-principals-who-haveappointed-representativesor-introducer-appointedrepresentatives

All Principals who have Appointed Representatives or Introducer
Appointed Representatives, regardless of sector

https://www.fca.org.uk/news
/news-stories/investmentadvisers-responsibilitiesaccepting-businessunauthorised-introducerslead-generators

←

Having issued an alert in August 2016 which highlighted some of the
risks arising from authorised firms accepting business from
unauthorised introducers/lead generators and/or other authorised
firms, the FCA has issued a second alert expanding on this subject,
particularly highlighting the risks to a Principal of not having
adequate oversight of its Appointed Representatives (“ARs”).
This follows an increase in cases of introducers having an
inappropriate influence on business carried out by authorised firms.

→

Principals are responsible for the regulated activities of their ARs and
the FCA expects them to consider certain risks and act upon them
where relevant:
• introducers’ influence: review the introducer relationships you
and your ARs have to determine if your firm is under undue
influence;
• AR activities: review your AR relationships to ensure they remain
necessary, appropriate and relevant for your type of business;
• failure to identify: review your processes in relation to persons
with
significant
control
and
senior
management
responsibilities/functions within your ARs;
• monitoring and due diligence: review whether your AR and
introducer due diligence and monitoring processes are adequate;
• check your ARs: review whether you need to take any additional
steps to ensure the actions of your ARs are compatible with their
obligations as an AR and allow you to meet your regulatory
responsibilities; and
• review and consider the alert issued on 2 August 2016.
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Firm Change in Control &
Legal Entity Identifiers

Useful Links:
http://www.fca.org.uk/news/
statements/fca-statementcompliance-joint-committeeguidelines-acquisitions-andincreases-qualifying-holdings

FIRM CHANGE IN CONTROL
Of relevance to:

Any firm proposing a change in any shareholder holding 10% or more

Guidelines issued by the Joint European Supervisory Authorities,
including the European Securities and Markets Authority (“ESMA”),
should be borne in mind should your firm have a prospective change
in control.

←

Useful Links:

LEGAL ENTITY IDENTIFIERS

http://www.fca.org.uk/marke
ts/mifid-ii/legal-entityidentifier-lei-update

Of relevance to:

http://www.fca.org.uk/sites/
default/files/legal-entityidentifiers.pdf

Key date:
LEIs must be in place by
3 January 2018

→

Any firm subject to MiFID II transaction reporting obligations

From 3 January 2018, any firm subject to MiFID II transaction
reporting obligations will not be able to execute a trade on behalf of
a client who is eligible for a Legal Entity Identifier (“LEI”) and does
not have one.
This will include any client that is a company, charity or trust eligible
for an LEI.
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Investment Research

Useful Links:

Of relevance to:

https://www.fca.org.uk/news
/statements/fca-statementmifid-ii-inducements-andresearch

Managers of UK UCITS

Key date:
Has sufficient notice been
given to investors for when
MiFID II comes into force on
3 January 2018?

←

MiFID II requires EU portfolio managers to either bear research costs
directly from the firm’s own resources, or, if they choose to charge
clients for research, adequately disclose and account to their clients
for that expenditure.
If you are managing a UK authorised fund classified as an
Undertaking for Collective Investment in Transferable Securities
scheme (“UCITS”), Non-UCITS Retail Scheme (“NURS”) or a Qualified
Investor Scheme (“QIS”) and are planning to pass the costs for
research to the fund, then you should have applied to the FCA by 30
September 2017 in order for the change to be effective when MiFID
II comes into force on 3 January 2018; 60 days’ notice to investors is
required before the change can take effect.

→

It is crucial your firm makes a decision regarding research costs and
any relevant amendments and notifications as soon as possible.
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Unbundling Investment Research Costs
from Trade Execution Costs (US)

Useful Links:

Of relevance to:

https://www.sec.gov/news/p
ress-release/2017-200-0

All US sub-advisers to FCA-regulated MiFID managers

Key period:

In response to concerns that investors could lose access to valuable
research, the US Securities and Exchange Commission (“SEC”) has
issued three related no-action letters designed to provide market
participants with greater certainty regarding their US regulated
activities as they engage in efforts to comply with MiFID II by 3
January 2018. It has provided temporary relief for thirty months from
MiFID II's implementation date.

From 3 January 2018 until
3 July 2020

←

Historically, full service brokers in the US did not "unbundle" the
costs of research (whether Investment Research or otherwise) from
execution services. This model conformed to the so-called brokers'
exemption from the definition of an investment adviser in Section
202(a)(11)(C) under the Investment Advisers Act of 1940, as
amended ("Advisers Act").

→

Arguably, the brokers' exemption would no longer be available if a
broker separately charged for the provision of research services, as is
required by MiFID II.
The temporary no-action relief allows compliance with the new
MiFID II research provisions while respecting the existing US
regulatory structure and provides SEC staff with sufficient time to
better understand the evolution of business practices after
implementation of the MiFID II research provisions.
continued on page 8
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Unbundling Investment Research Costs
from Trade Execution Costs (US)
(Continued)
Useful Links:

Of relevance to:

https://www.sec.gov/news/p
ress-release/2017-200-0

All US sub-advisers to FCA-regulated MiFID managers

continued from page 7

Key period:
From 3 January 2018 until
3 July 2020

←

In the US, money managers often use client commission
arrangements to obtain brokerage and research services from a
broker-dealer, using a single "bundled" commission that is separated
after execution to pay for order execution and research.
Under MiFID II, money managers may make payments to an
executing broker-dealer out of client assets for research alongside
payments for order execution, and the executing broker-dealer must
transmit the payments for research into research payment accounts
("RPAs").

→

The relief allows money managers to operate within a safe harbour if
they make payments for research to an executing broker-dealer out
of client assets, alongside payments for execution through an RPA
that conforms to the requirements of MiFID II, and the executing
broker-dealer is legally obligated to pay for the research, provided
that all other applicable conditions are met.
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Investigation into Investment
Consultancy Services

Useful Links:

Of relevance to:

http://www.fca.org.uk/news/
press-releases/fca-makesmarket-investigationreference-investmentconsultancy-services

Institutional investors including pension schemes, charities, insurance
companies

Key dates:
Provisional Decision report
due in July 2018;

Following an FCA referral, the Competition and Markets Authority
are undertaking an investigation into the supply and acquisition of
investment consultancy services and fiduciary management services
to institutional investors, including pension schemes, charities,
insurance companies and endowment funds.

Completion 13 March 2019

←

The FCA believes there are reasonable grounds for suspecting that
competition is poor in connection with the supply and acquisition of
these services in the UK.

→

The investment consultancy market (the largest three being Aon
Hewitt, Mercer and Willis Towers Watson) provides a number of
different services, in particular to pension trustees, including
strategic asset allocation advice, manager selection advice, fiduciary
management advice and advice to employers in relation to pension
schemes for the benefit of their employees.
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Draft Guidelines for Non-significant
Benchmarks

Useful Links:

Of relevance to:

http://www.esma.europa.eu/
press-news/esmanews/esma-consultsguidelines-non-significantbenchmarks

Users, administrators and contributors to benchmarks and any
market participant

Key date:
Closing date for comments:
30 November 2017

Earlier this year, the European Securities and Markets Authority
(“ESMA”) submitted to the European Commission its draft regulatory
and implementing technical standards applicable to critical and
significant benchmarks, in relation to the Benchmarks Regulation
(“BMR”) which will become fully applicable on 1 January 2018.
Any market participant could be affected, although the BMR will be
of particular interest to administrators of benchmarks, contributors
to benchmarks and users of benchmarks.

←

ESMA is now proposing guidelines for non-significant benchmarks in
the following areas:
(i)

procedures, characteristics and positioning of the oversight
function,

(ii)

appropriateness and verifiability of input data,

(iii)

transparency of methodology, and

(iv)

governance and
contributors.

control

requirements

for

→

supervised

ESMA invites responses to their Consultation Paper by 30 November
2017.
Investment managers need to consider their use of benchmarks and
any resulting new client disclosure requirements, which may include
amendments to terms and conditions and updates to prospectuses
and annual client reports.
Whilst formal applications cannot be submitted to the FCA before
1 January 2018, benchmark administrators may now submit a draft
application.
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New Corporate Criminal Offence:
‘Failure to Prevent the Criminal
Facilitation of Tax Evasion’
Useful Links:

Of relevance to:

http://www.gov.uk/governm
ent/news/stop-facilitatingtax-evasion-or-face-criminalprosecution-hmrc-tellscorporations

All incorporated bodies (typically companies) and partnerships

http://www.gov.uk/governm
ent/uploads/system/uploads/
attachment_data/file/642714
/Tackling-tax-evasioncorporate-offences.pdf

Key date:

←

Applicable from
30 September 2017

Companies that aid tax evasion (not to be confused with tax
avoidance) will face penalties, including unlimited fines.
A new criminal offence for firms that aid economic crime should stop
any organisation being able to get away with facilitating or abetting
others to evade tax, an act likely to be related to money laundering.
Back in March 2015, the then Chief Secretary to the Treasury, Danny
Alexander, told the BBC “If you help someone evade £1m of tax, you
risk a penalty of £1m or even more yourself”.

→

Now The Criminal Finances Act 2017 has brought into effect two new
corporate criminal offences for ALL corporations who fail to prevent
their staff from criminally facilitating tax evasion, whether the tax
evaded is owed in the UK or elsewhere.
Only incorporated bodies (typically companies) and partnerships can
commit these two new offences; they cannot be committed by
natural (as opposed to legal) persons.
Corporations can only commit the new offences if an associated
person (an individual or an incorporated body) criminally facilitates a
tax evasion offence through deliberate and dishonest action.
Employees, agents and sub-contractors can be associated persons.
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MiFID II Position Limits

Useful Links:

Of relevance to:

http://www.esma.europa.eu/
press-news/esmanews/esma-agrees-mifid-iiposition-limits-proposed-fca

Any firm with positions in commodity derivative contracts

Key date:
Applicable from
3 January 2018

←

The European Securities and Markets Authority (“ESMA”) has
published nine opinions agreeing position limits proposed by the FCA
for the net position that can be held in commodity derivatives
contracts involving London Cocoa, Robusta Coffee, White Sugar,
Aluminium, Copper, Lead, Nickel, Tin, and Zinc. ESMA has also
published a list of liquid contracts with bespoke position limits.
The proposed position limits are consistent with the methodology
established in RTS 21 and the objectives of preventing market abuse
and supporting orderly pricing and settlement conditions.

→

.
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Derivatives Trading Platforms

Useful Links:

Of relevance to:

http://europa.eu/rapid/press
-release_SPEECH-173949_en.htm

Any European firm trading in derivatives on authorised US markets

Key date:
Applicable from
30 September 2017

←

The European Commission and the US Commodity Futures Trading
Commission (“CFTC”) have agreed on a common approach regarding
certain derivatives trading platforms, allowing European
counterparts to continue trading in derivatives on authorised US
markets.
While the equivalence determinations regarding the EU uncleared
margin requirements (under the European Market Infrastructure
Regulation on derivatives, central counterparties and trade
repositories (“EMIR”)) and CFTC uncleared margin requirements are
effective immediately, implementation of the common approach is
expected to take more time.
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European Legislation Standard for Data
Protection - GDPR

Useful Links:

Of relevance to:

http://eurlex.europa.eu/legalcontent/EN/TXT/?uri=uriserv:
OJ.L_.2016.119.01.0001.01.E
NG

Any firm processing or controlling personal data, including that of
employees

Key date:
Applicable from
25 May 2018

←

The deadline for compliance with the General Data Protection
Regulation (“GDPR”) is drawing nearer.
Firms will need to ensure they have governance controls in place to
hold, store and manage data according to the new EU Regulation;
BREXIT will not affect the commencement of GDPR requirements.
There are many similarities between GDPR and the existing UK Data
Protection Act 1998 (“DPA”), complemented by new and different
requirements.

→

The GDPR applies to ‘controllers’ and ‘processors’, broadly defined the
same as under the DPA.
GDPR places specific legal obligations on processors, including
maintaining records of personal data and processing activities.
Processors will have significantly more legal liability if responsible for a
breach; a new requirement under the GDPR.
Greater obligations are placed on controllers to ensure contracts with
processors comply with GDPR requirements.
GDPR applies to processing carried out by organisations operating
within the EU and also applies to organisations outside the EU that
offer goods or services to individuals in the EU.
The Article 29 Working Party of European Data Protection Authorities
are due to publish guidelines on consent in 2017 and the latest
timetable is for this to be agreed and adopted in December 2017.
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New Collective Investment Schemes
Legislation in the Isle Of Man

Useful Links:

Of relevance to:

https://www.iomfsa.im/fsanews/2017/oct/collectiveinvestment-schemeslegislation/

Any Isle of Man firm dealing with closed-ended investment
companies and specialist funds

Key date:
Applicable from
1 November 2017

←

This Isle of Man legislation relates to the widening, to meet IOSCO
principles, of the definition of collective investment schemes to include a
limited number of Closed-Ended Investment Companies (“CEICs”), as well
as possible exemption for managers, asset managers, or investment
advisers to Specialist Funds.
It is relevant to anyone in the Isle of Man providing services to collective
investment schemes, as well as to corporate service providers which
provide services to CEICs; particularly where family offices are looking to
move away from perceived high risk jurisdictions.
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Bespoke, Practical Consulting

Past Regulatory Roundup
issues are available at:
www.complyport.com/ourservices/regulatory-updates/

You can access our latest
news stories at:
www.complyport.com/news/

Alternatively, use the
search facility at:
www.complyport.com/

←
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