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MiFID II - One month in

Useful link:

Of relevance to:
All firms impacted by MiFID II

MiFID II on Complyport
The Markets in Financial Instruments Directive II (2014/65/EU) (“MiFID II”)
and the Markets in Financial Instruments Regulation (600/2014) (“MiFIR”)
repealed and recast the first Markets in Financial Instruments Directive
(2004/39/EC) (“MiFID I”) and were fully implemented in the UK at the
beginning of this year. The aim of MiFID II was clear:
• the improved functioning of the financial markets following the
financial crisis that occurred in 2008,
• to provide greater transparency, and
• to enhance investor protection and confidence in the markets overall.
The question everyone is asking themselves is: Has this actually been
achieved?
Given we are only one month into the new MiFID II era, it is difficult to
accurately assess the full impact that the new Directive and all the
associated Regulations and Technical Standards have had on regulated
firms and the markets, and whether the aims and objectives of MiFID II
have actually been achieved.
What is clear from a brief look into some of the key areas is that out of
every National Competent Authority (“NCA”), throughout the European
Union, the FCA was one of, if not the only, regulator to have been ready
and to have implemented MiFID II in full across all areas. The majority of
NCAs were still behind in implementing key areas – for example, looking at
version five of the NCA Status Update sheet from UnaVista, almost all the
NCAs, with the exception of the FCA, were still having issues with being
able to receive transaction reports.

Cont…
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MiFID II - One month in (continued)

Useful link:
MiFID II on Complyport

Firms have also had issues in implementing MiFID II; from the changes to
best execution, record keeping, transaction and trade reporting, to
actually getting to grips with embedding the new regime within their own
systems, procedures and controls.
Although a number of firms may have been technically prepared for MiFID
II in terms of having the required systems in place to meet the
requirements (telephone recording, transaction reporting or assisted
transaction reporting etc.), there was, in some cases, not enough time to
adequately test these before the ‘go live’ date of 3 January and so, in
many cases, firms are still on an acute learning curve, addressing and
rectifying problems as they go.
There was an expectation that MiFID II would enter into force with some
sort of fanfare or dramatic changes being brought about. Arguably, MiFID
II entered with more of a squeak, with firms and NCAs alike trying to get to
grips with one of the lengthiest and possibly most complex pieces of
legislation and shake ups to financial services since MiFID I in 2007.
Where do we go from here? Only time will tell how well MiFID II has been
implemented and embedded within firms and by all the NCAs and whether
or not the objectives have been achieved. It is perhaps too early to predict
anything but, given the initial issues experienced, there are likely to be
teething problems for some time to come with further issues down the
line once the publication requirements for best execution come into force
and once the data for Systematic Internalisers is published.
For the time being, if you would like an independent assessment of your
own MiFID II compliance, feel free to get in touch with us and we’ll be
happy to discuss your requirements.

3

FCA Consulting on Senior Managers and
Certification Regime (“SMCR”)

Useful links:

Of relevance to:
FCA-solo regulated firms, insurers and banks

CP17/40
CP17/41
CP17/42
Key date:
Comments to FCA by
21 February 2018

In December 2017, the FCA published Consultation Papers CP17/40,
CP 17/41 and CP 17/42 on transitioning FCA firms, insurers and individuals
to the SMCR, with a view to implementing the new rules at the end of
2018 for insurers, and mid-to-late 2019 for FCA-solo regulated firms.
The main areas of focus in these new Consultation Papers are:
• There will be automatic conversion or ‘grandfathering’ for core and
limited scope firms, for the majority of existing Senior Managers into
their appropriate Senior Management Function(s), meaning that firms
will not be required to submit an application. The FCA is suggesting
firms focus on embedding the new culture that the SMCR will introduce
and make all staff aware of their responsibilities under the new regime.
‘Enhanced’ firms (significant IFPRU firms, CASS large firms, firms with
£50 billion or more AUM etc.) will have to submit a Form K conversion
notification, a Statement of Responsibilities and a Responsibilities Map.
• There will be a further 12 month period for firms to certify their
employees as ‘fit and proper’. The FCA is of the view that a gradual
introduction of the Certification Regime will allow firms to adequately
prepare for and implement the new regime. Nevertheless, employees
must meet the Conduct Rules immediately, so firms will need to be able
to identify their certified staff from the outset, if not before.
• The regime will introduce a new Prescribed Responsibility to banking
firms. A Senior Manager will have to be allocated to make sure the firm
trains its staff in the conduct rules and complies with the FCA’s
notification requirements.

Cont…
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FCA Consulting on Senior Managers and
Certification Regime (“SMCR”) (continued)

Useful links:
CP17/40
CP17/41
CP17/42
Key date:
Comments to FCA by
21 February 2018

• Related to the SMCR, the FCA issued a Consultation Paper (CP17/42) in
December last year. The Duty of Responsibility will apply to Senior
Managers of insurers and FCA solo-regulated firms when the SMCR is
extended. Under the Duty of Responsibility, the FCA can take action
against Senior Managers when a firm contravenes an FCA requirement
and is able to demonstrate that, at the time of the contravention or
during any part of it, the Senior Manager was responsible for the
management of any of the firm’s activities in relation to that
contravention and that the Senior Manager in question did not take any
preventative steps to avoid it from occurring or continuing to occur.
The FCA does not propose to amend the current guidance that is
already set out in the Decision Procedure and Penalties manual
(“DEPP”) of the FCA Handbook as the definitions will simply be
extended to include the relevant Senior Managers from insurers and
FCA solo-regulated firms.
As set out in its July Consultation Paper (CP17/25), the FCA confirmed
that the new regime will not be applicable to Appointed
Representatives and any firm so authorised will be bound by the
current Approved Persons regime.
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General Data Protection Regulation
(“GDPR”) – Deadline Approaching

Useful Link:

Of relevance to:
All firms

Regulatory Roundup 92

Key date:
25 May 2018

With 25 May fast approaching, firms need to be looking now at how this
new piece of legislation will affect them.
GDPR is the single biggest change to Europe’s Data Protection rules in the
last 20 years and significantly raises the requirements in terms of
compliance, with a maximum penalty for a breach being the higher of
EUR 20,000,000 or 4% of the total worldwide annual turnover.
Fines will depend on the nature, gravity and duration of the infringement,
but expect examples to be made of significant breaches.
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CFD Sector: FCA “Dear CEO” Letter
and ESMA Press Release and Call for
Evidence

Useful Links:

Of relevance to:
Firms providing or distributing CFDs

ESMA Consultation

On 10 January the FCA issued a “Dear CEO” letter to firms either providing
or distributing Contracts for Difference (“CFD”) to retail investors. The
letter was issued off the back of the FCA’s recent work in this sector and,
in particular, as a result of a thematic review carried out with a number of
firms last year. The FCA review uncovered a number of areas of concern
at a time when the CFD sector was already being subjected to additional
criticism and scrutiny as well as the possibility of enhanced conduct rules
introduced by CP16/40.

ESMA CFDs

Key Date:
ESMA’s public consultation
closes on 5 February 2018

This is not the first time that the CFD sector has been issued with a “Dear
CEO” letter; the last one being in February 2016, with a follow up
statement by the FCA in June 2017 relating to appropriateness and client
take-on concerns raised following the thematic review.
The letter summarises the FCA’s findings from the recent review into both
providers and distributors of CFD products and highlights particular
concerns, with a familiar nod to appropriateness, with reference to the
undertaking of adequate assessments of experience and knowledge; a sign
that potentially firms had largely ignored the previous FCA guidance and
statements in February 2016 and June 2017. The letter does however
highlight new areas of concern.
The concerns expressed by the FCA relate to:
• The inability of firms to provide a satisfactory definition of their target
market. CFDs are complex financial products, often highly leveraged (in
some cases as high as 1,000:1). The FCA has encouraged firms to
precisely define their target market to enable the firm to demonstrate
that they have evaluated the suitability and appropriateness of the
products, and matched that to the client’s needs.

Cont…
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CFD Sector: FCA “Dear CEO” Letter and
ESMA Press Release and Call for
Evidence (continued)

Useful Links:

ESMA Consultation
ESMA CFDs

Key Date:
ESMA’s public consultation
closes on 5 February 2018

• Retail investor’s money being lost. The FCA found that, on average,
76% of the retail investors in CFDs lost money between July 2015 and
June 2016.
• Providers not being able to monitor distributors. The vast majority of
the providers were unable to demonstrate robust due diligence
processes that were carried out at the time of selecting distributors,
nor were any ongoing reviews or monitoring of those distributors
seemingly carried out. The FCA also noted a lack of assessments on the
distributor’s knowledge and understanding of the product and the
firm’s target market.
• Managing conflicts of interest. The FCA considered that there is, in
general, poor management of conflicts of interest, with ineffective
arrangements in place and firms failing to record even one instance
where there was a conflict.
• Client categorisation. A number of firms couldn’t provide the FCA with
robust assessments of a client’s expertise, experience and knowledge
that would allow the client to opt up to “elective professional” status.
• Remuneration arrangements. The FCA discovered several areas of
concern, including:
• firms paying employees on a 100% variable basis;
• lack of formal process and documentation regarding the firm’s
remuneration policy and procedure;
• some senior staff holding several roles; and
• firms remunerating staff based entirely on revenue generated.
The FCA believes that the significant weakness found in the relatively small
sample gave a good indication that firms throughout the sector were not
paying heed to or meeting the FCA’s rules or expectations when providing
or distributing CFDs to retail clients. The FCA concludes the identified poor
practices indicate there is serious risk of harm to consumers.

Cont…
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CFD Sector: FCA “Dear CEO” Letter and
ESMA Press Release and Call for
Evidence (continued)

Useful Links:

ESMA Consultation
ESMA CFDs

The FCA took the opportunity to remind firms of its new Product
Intervention and Product Governance powers, introduced under MiFID II
and the new ‘PROD’ sourcebook, and that when the FCA follows up on this
topic in the future, they would be referencing and assessing firms’
arrangements against those provisions.
The FCA also noted that ESMA was due to conduct a public consultation on
the same sector in January. Low and behold, on 18 January, ESMA issued
a Press Release and Call for Evidence where they sought views from the
participants in the CFD sector (firms and investors alike) on their new
proposals.

Key Date:
ESMA’s public consultation
closes on 5 February 2018

ESMA is consulting on the possible use of its product intervention powers.
In particular, ESMA is considering measures to:
• prohibit the marketing, distribution or sale of binary options to retail
clients, and
• restrict the marketing, distribution or sale to retail clients of CFDs,
including spread bets and rolling spot forex.
The restrictions on CFDs that ESMA is currently reviewing are:
• leverage limits
• a margin close-out rule
• negative balance protection to provide a guaranteed limit on client
losses
• a restriction on benefits that incentivise trading, and
• a standardised risk warning.
Any product intervention measures that ESMA takes can initially last for up
to three months, but can also be renewed.
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LSE requires all those with securities
admitted to trading on AIM to have a
Legal Entity Identifier

Useful Link:

Of relevance to:
All firms having dealings on or with the London Stock Exchange’s AIM

AIM47 - LEI Requirement
for AIM Companies (PDF)

The London Stock Exchange (“LSE”) requires all AIM companies with
securities admitted to trading on AIM to have a Legal Entity Identifier
(“LEI”).

Key Date:
Applicable from
3 January 2018

This is in order to ensure compliance with the obligations under the
Markets in Financial Instrument Directive (“MiFID II”) and Market Abuse
Regulation (“MAR”), which require market operators, such as the LSE, to
collate LEI codes for each issuer with securities admitted to trading.
The LEI is a unique 20-digit, alpha-numeric code based on the ISO 17442
standard developed by the International Organization for Standardization
(“ISO”). It connects to key reference information that enables clear and
unique identification of legal entities participating in financial transactions.

An AIM company can obtain an LEI from the LSE; existing AIM companies
were required to be registered for an LEI by 30 November 2017.
The AIM application form for admission of new securities to trading to AIM
has been amended to require an LEI. The amended form is now available
on the LSE’s website and will be applicable to all AIM companies and
prospective applicants seeking admission to trading on AIM.
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