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If any of these topics raise questions
or a need for guidance or support,
please do not hesitate to contact
robert.easterbrook@complyport.co.uk

GDPR Compliance is now a Board Level
responsibility

Useful Links:
- FCA and ICO publish
joint update on GDPR
13 February 2018

Of relevance to:

- GDPR - EU Regulation
2016/679

The Financial Conduct Authority (“FCA”) have stated that compliance
with the EU General Data Protection Regulation (“GDPR”) is now a
board level responsibility, and that firms must be able to produce
evidence to demonstrate the steps that they have taken to comply.

- ICO's Guide to the
General Data Protection
Regulation (“GDPR”)
Key Date:
25 May 2018

←

All FCA-regulated firms

The FCA requirement to treat customers fairly is also central to both
data protection law and the current financial services regulatory
framework. When the FCA makes rules, it takes into account how
such requirements will affect the privacy interests of individuals such
as firms’ customers and employees.

→

The FCA recognises the need for discussions to ensure specific
details of the GDPR can be implemented consistently within the
wider regulatory landscape.
Accordingly, the FCA and the Information Commissioner’s Office
(“ICO”) are working closely together in preparation for the GDPR;
one example being a recent jointly hosted GDPR Roundtable with
firms and industry bodies to listen to industry concerns.
continued on page 3
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GDPR Compliance is now a Board level
responsibility
(continued)
Useful Links:
- FCA and ICO publish
joint update on GDPR
13 February 2018
- GDPR - EU Regulation
2016/679
- ICO's Guide to the
General Data Protection
Regulation (“GDPR”)
Key Date:
25 May 2018

continued from page 2
While the ICO will regulate compliance with the GDPR, this is also
something the FCA will consider under its rules. For example, the
requirements in the Senior Management Arrangements, Systems and
Controls sourcebook lay down obligations for firms to establish,
maintain and improve appropriate technology and cyber resilience
systems and controls.
The FCA and ICO have stated that they will continue to collaborate in
the coming months to address concerns firms raise and support
firms’ preparations for the introduction of the GDPR in May 2018.

←

→
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SM&CR: FCA to consult on proposals to
make information available on a wider
range of individuals at authorised firms

Useful Links:
- FCA Statement 26
February 2018
- FCA CP17/25: Individual
accountability extending the SM&CR
to all FCA firms
- FCA CP 17/26:
Individual
accountability extending the SM&CR
to insurers

←

- FCA CP 17/40:
Individual
accountability Transitioning FCA firms
and individuals to the
SM&CR
Key date:
Summer 2018

Of relevance to:

All FCA-regulated firms not currently within the Senior Managers &
Certification Regime
The Financial Conduct Authority (“FCA”) and the Prudential
Regulation Authority (“PRA”) currently maintain a public Financial
Services Register (“the FS Register”) of the firms they regulate and
the individuals they have approved.
In July 2017, the FCA published proposals to extend the Senior
Managers & Certification Regime (“SM&CR”) to almost all regulated
firms.
Under these proposals, the FCA will only approve the most senior
individuals within firms and, as a consequence, only Senior Managers
will appear on the FS Register.

→

The FCA has created three new classifications of firms: ‘Enhanced
Firms’ which, will be subject to requirements more akin to the
banking SM&CR rules; ‘Core Firms’ (the majority) which will be
subject to baseline requirements, and firms which already have
exemptions under the Approved Persons Regime will be ‘Limited
Scope Firms’.
All firms will continue to be responsible for assessing the fitness and
propriety of their employees and ‘certifying’ certain individuals who
are not Senior Managers, but whose jobs mean they can still have a
significant impact on customers, firms and market integrity.
continued on page 5
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SM&CR: FCA to consult on proposals to
make information available on a wider
range of individuals at authorised firms
(continued)
continued from page 4

Useful Links:
-

FCA Statement 26
February 2018

-

FCA CP17/25: Individual
accountability - extending
the SM&CR to all FCA
firms

-

FCA CP 17/26: Individual
accountability - extending
the SM&CR to insurers

-

FCA CP 17/40: Individual
accountability Transitioning FCA firms
and individuals to the
SM&CR

←
Key date:
Summer 2018

However, the new rules would mean that individuals holding the
controlled functions CF10A (CASS operational oversight function) for
Core and Limited Scope firms, CF28 (Systems and Controls Function),
CF29 (Significant Management Function), and CF30 (Customer
Function) would not appear on the FS Register once the new SM&CR
is implemented.
In response to these proposals, the FCA received substantial
feedback on the public value of the FCA maintaining a central public
record of certification employees and other important individuals in
firms regulated by the FCA, including non-executive directors,
financial advisers, traders and portfolio managers.

→

As a result of this feedback, the FCA will consult by Summer 2018 on
policy proposals to address this feedback.
In addition, the FCA plans to issue an update ‘shortly’ on its work to
improve the usability of the FS Register, which incorporates feedback
from the Work and Pensions Select Committee.
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FCA and PRA multi-firm review on
Algorithmic Trading Compliance in
Wholesale Markets

Useful Links:
- FCA report on the
supervision of
algorithmic trading in
wholesale markets
- FCA publication
- PRA publication

←

Of relevance to:

All firms carrying out algorithmic trading in wholesale markets
The Financial Conduct Authority (“FCA”) and Prudential Regulation
Authority (“PRA”) have been reviewing firms’ algorithmic trading
activity and issued supervisory publications. For firms soloregulated by the FCA, please refer to the FCA supervisory
publication. Firms regulated by the PRA and FCA should refer to
both supervisory publications.
Firms operating in wholesale markets increasingly use algorithms for
a number of purposes across their trading activity. In particular,
driven by the rise in electronic trading platforms and the increased
availability of data, algorithms are now often used for making both
execution and investment decisions.

→

Investment decision algorithms make automated trading decisions
by determining which financial instrument should be purchased or
sold.
Order execution algorithms optimise order-execution processes by
automatic generation and submission of orders or quotes, to one or
several trading venues once the investment decision has been taken.
It is essential that key oversight functions, including compliance and
risk management, keep pace with technological advancements. In
the absence of appropriate systems and controls, the increased
speed and complexity of financial markets can turn otherwise
manageable errors into extreme events with potentially wide-spread
implications. As a result, algorithmic trading continues to be an area
of focus for the FCA and other regulators across the globe.
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FCA and PRA multi-firm review on
Algorithmic Trading Compliance in
Wholesale Markets
(continued)
Useful Links:
- FCA report on the
supervision of
algorithmic trading in
wholesale markets
- FCA publication
- PRA publication

←

continued from page 6
The FCA supervisory publication highlights examples of good and
poor practice observed during their cross-firm reviews on themes
relating to algorithmic trading, ahead of the implementation of the
Markets in Financial Instruments Directive II (“MiFID II”).
There are examples of both good and poor practices highlighted in
this report. The good practices present ways, but not the only ways,
in which firms might comply with applicable rules and requirements,
whereas the poor practices highlight areas where firms would now
need to do further work to comply with the applicable requirements.
It is apparent firms have taken steps to reduce risks inherent to
algorithmic trading but the FCA notes that firms need to do more
work to identify and reduce potential conduct risks created by their
algorithmic trading strategies.

→

In the UK, the algorithmic trading requirements were introduced
through Chapter 7A of the Market Conduct Sourcebook (“MAR”).
Further specification is provided in the European Commission
Delegated Regulation 2017/589 of 19 July 2016 (also known as RTS
6).
The FCA will continue to assess whether firms have taken sufficient
steps to reduce risks arising from algorithmic trading. These will
include MIFID II investment firms and those non-MIFID investment
firms, such as collective investment firms engaging in algorithmic
trading, which are subject to the relevant requirements under Article
17 of MiFID II.
continued on page 8
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FCA and PRA multi-firm review on
Algorithmic Trading Compliance in
Wholesale Markets
(continued)
Useful Links:
- FCA report on the
supervision of
algorithmic trading in
wholesale markets
- FCA publication
- PRA publication

←

continued from page 7
Key areas of focus
The FCA has identified five key areas of focus, based on the
combined findings of the reviews, and with consideration of MIFID II
requirements. They cover:
• Defining algorithmic trading
Key objective: To ensure firms establish an appropriate process to
identify algorithmic trading, manage ‘material changes’ and
maintain a comprehensive inventory of algorithmic trading across
the business.
• Development and testing
Key objective: To ensure firms maintain robust, consistent and
well understood development and testing processes which
identify potential issues across trading algorithms prior to full
deployment.

→

• Risk controls
Key objective: To ensure firms develop suitable and robust preand post- trade controls to monitor, identify and reduce potential
trading risks across algorithmic trading activity.
• Governance and oversight
Key objective: To ensure firms maintain an appropriate
governance and oversight framework which demonstrates
effective challenge from senior management, risk management
and compliance on algorithmic trading activities.
• Market conduct
Key objective: To ensure firms appropriately consider the
potential impact of their algorithmic trading on market integrity,
monitor for potential conduct issues and reduce market abuse
risks.
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FCA CP18/4 The European Money Market
Funds Regulation

Useful Links:
- FCA CP18/4 The
European Money
Market Funds
Regulation (Press
Release)
- FCA CP18/4 The
European Money
Market Funds
Regulation (PDF)

←

Key date:
Comments to FCA by
23 March 2018

Of relevance to:

All firms managing and/or marketing, advising on and/or distributing
money market funds
The EU Money Market Funds (“MMF”) Regulation came into force
on 21 July 2017 and applies to new MMFs from 21 July 2018 and to
existing MMFs from 21 January 2019.
Although the MMF Regulation is directly applicable under EU law,
the FCA and the Treasury have identified areas of the UK regulatory
framework that require changes so that the Regulation can work
properly in the UK. This Consultation Paper (“CP”) on the MMF
Regulation will be of interest to:

→

• UK fund managers which already manage and/or market funds as
MMFs, or funds that are substantially similar to MMFs (as defined
in the MMF Regulation), in the UK or another Member State, or
intend to do so;
• European Economic Area (“EEA”) fund managers which already
manage and/or market MMFs in the UK or intend to do so;
• MMF depositaries;
• intermediaries advising on and distributing MMFs;
• investors in MMFs.
continued on page 10
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FCA CP18/4 The European Money Market
Funds Regulation
(continued)
Useful Links:
- FCA CP18/4 The
European Money
Market Funds
Regulation (Press
Release)
- FCA CP18/4 The
European Money
Market Funds
Regulation (PDF)

←

Key date:
Comments to FCA by
23 March 2018

continued from page 9
The MMF Regulation establishes a framework of requirements to
improve the liquidity and stability of MMFs. Most existing MMFs
operate under the Undertakings for Collective Investment in
Transferable Securities (“UCITS”) Directive but some operate under
the Alternative Investment Fund Managers Directive (“AIFMD”). The
MMF Regulation will not amend either Directive and MMFs and/or
their managers will need to remain authorised under one or other of
them. Instead, the MMF Regulation introduces product rules that
disapply and replace the investment restrictions in the UCITS
Directive for MMFs that are UCITS funds, and introduces product
rules for those MMFs that are Alternative Investment Funds (“AIFs”).
The FCA Handbook currently specifies investment restrictions and
other provisions for MMFs which are authorised funds. These reflect
the guidelines on a common definition of European MMFs, issued in
May 2010 by the Committee of European Securities Regulators
(“CESR”, now “ESMA”). Those guidelines have now been superseded
by the requirements of the MMF Regulation.

→

The FCA proposes to delete COLL 5.9, which deals with the
investment powers of MMFs, and other provisions in the Collective
Investment Schemes sourcebook (“COLL”) that are superseded by
the requirements of the MMF Regulation; for example, MMFs’
transparency requirements. There are references to MMFs in the
Prudential sourcebook for Banks, Building Societies and Investment
Firms (“BIPRU”) and Client Assets sourcebook (“CASS”) which are
unaffected by the MMF Regulation.
continued on page 11
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FCA CP18/4 The European Money Market
Funds Regulation
(continued)
Useful Links:
- FCA CP18/4 The
European Money
Market Funds
Regulation (Press
Release)
- FCA CP18/4 The
European Money
Market Funds
Regulation (PDF)

←

Key date:
Comments to FCA by
23 March 2018

continued from page 10
Certain provisions in COLL 5.2, 5.6 and 8.4 are no longer required and
the FCA proposes to disapply them.
The references to a ‘qualifying money market fund’ in CASS 7.13 and
in COLL reflect the FCA’s implementation of the Markets in Financial
Instruments Directive (“MIFID”, I & II). The MMF Regulation does not
update or supersede the definition of money market instruments or
funds in these Directives. As the MIFID definition is different from
that in the MMF Regulation, the FCA proposes to leave those FCA
Handbook provisions unchanged.
The definition of a ‘designated money market fund’ in BIPRU 12 does
not match the definition of a ‘money market fund’ in the MMF
Regulation. The FCA proposes to retain the BIPRU definition for
‘designated money market fund’ in the FCA Handbook.

→

Since MMFs are structured as UCITS funds or AIFs, they will continue
to come under the existing requirements derived from those
Directives. Accordingly, the firms managing them will continue to pay
annual FCA fees in:
• fee-block A.9 as managers and depositaries of investment funds,
and operators of collective investment schemes or pension
schemes; and

• in some cases, as portfolio managers in fee-block A.7.
Firms should be able to submit draft applications for the
authorisation of new MMFs from 21 May 2018.
The FCA is asking for comments by 23 March 2018.
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FCA change of main
consumer telephone number

Useful Links:
- COBS 9 Annex 1 4.

Of relevance to:
All FCA-regulated firms giving basic advice and many others

- PERG 1.5.3G
- MCOB 6.5.6R

←

The Financial Conduct Authority (“FCA”) has changed its main
telephone number for consumers from 0845 606 1234 to 0800 111
6768.
COBS 9 Annex 1 4. requires firms contacting a retail client with a
view to giving basic advice on a stakeholder product to include ‘a
statement, in accordance with GEN 4, that the firm is regulated by
the FCA (or if an appointed representative, a statement of whom it is
an appointed representative and that that firm is regulated by the
FCA) to give basic advice, together with the registration number of
the firm and the fact that the firm’s status can be checked with the
FCA on 0800 111 6768 or on the FCA website at
http://www.fca.org.uk’.

→

The number is for Consumers (and people representing consumers)
to call the FCA on 0800 111 6768 (freephone) or 0300 500 8082 from
the UK, or +44 207 066 1000 from abroad. This number is answered
Monday to Friday, 8am to 6pm, and Saturday from 9am to 1pm.
Many firms put this number on their website – PLEASE CHECK THE
NUMBER IS SHOWN CORRECTLY.
The number changed in January 2018; the old number was
previously referred to in PERG 1.5.3G and MCOB 6.5.6R.
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Brexit: EC notices issued stating potential
consequences relating to UCITS, MiFID
and AIFMD

Useful Links:
- EC Notice to
Stakeholders - Asset
Management (PDF)

Of relevance to:

- EC Notice to
Stakeholders - Markets
in Financial Instruments
(PDF)

The UK will become a ‘third country’ (being a country that is not a
member of the remaining EU (“EU27”)) on 30 March 2019
(“the withdrawal date”), unless a ratified withdrawal agreement
establishes another date.

- FCA statement on EU
withdrawal

Key date:
30 March 2019

←

All firms involved in Asset Management and Markets in Financial
Instruments

On 8 February 2018, the European Commission issued a
‘Notice to Stakeholders’ to managers of investment funds and
investors, reminding them of the legal repercussions which need to
be considered when the UK becomes a third country. It issued a
similar ‘Notice to Stakeholders’ to UK investment firms involved in
markets in financial instruments.

→

The following is a summary of the worst-case scenario –
The EC notices are ‘without prejudice’ to any equivalence decisions
that may be adopted by the EU and the ‘third country passport
regime’ laid down in the Alternative Investment Fund Managers
Directive (“AIFMD”).
Many commentators are assuming the final withdrawal agreement
will allow some sort of access to the EU for UK financial services
operations, at least during transition (the ‘implementation
period’). The FCA stated, on 20 December 2017, ‘Firms based in the
UK servicing clients in the EEA should continue to prepare for a range
of scenarios and should discuss these arrangements and the
implications of an implementation period with the relevant EU
regulator. The FCA will keep these expectations under review as
negotiations on an implementation period progress and
communicate to firms accordingly‘.
continued on page 14
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Brexit: EC notices issued stating potential
consequences relating to UCITS, MiFID
and AIFMD
(continued)
Useful Links:
- EC Notice to
Stakeholders - Asset
Management (PDF)
- EC Notice to
Stakeholders - Markets
in Financial Instruments
(PDF)
- FCA statement on EU
withdrawal

Key date:
30 March 2019

←

continued from page 13
Potential consequences of UK withdrawal from the EU
• UK investment firms will no longer benefit from the Markets in
Financial Instruments Directive (“MiFID”) authorisation to provide
MiFID investment services and activities in the EU (i.e. they will
lose the so-called “EU passport”) and will be third country firms.
This means that those investment firms will no longer be allowed
to provide investment services or carry out activities in the EU on
the basis of their current authorisations.
• UK UCITS Management Companies (“ManCos”) and UK
Alternative Investment Fund (“AIF”) Managers (“AIFMs”) will no
longer benefit from the EU passport and all will be treated as third
country AIFMs. This means that they will no longer be able to
manage funds and/or market funds in the EU on the basis of their
current authorisations:

→

• For Undertakings for Collective Investment in Transferable
Securities (“UCITS”), European Venture Capital Funds
(“EuVECAs”), European Social Entrepreneurship Funds
(“EuSEFs”) and European Long Term Investment Funds
(“ELTIFs”), both the investment funds and their managers must
be established and registered or authorised in the EU to
manage and market funds to retail and/or professional
investors across the EU.
• AIFMs need to be established and authorised in the EU to be
allowed to manage and market AIFs to professional investors
across the EU.
• As a consequence, all collective investment undertakings
registered or authorised in the UK will become non-EU
alternative investment funds (“non-EU AIFs”).
continued on page 15
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Brexit: EC notices issued stating potential
consequences relating to UCITS, MiFID
and AIFMD
(continued)
Useful Links:
- EC Notice to
Stakeholders - Asset
Management (PDF)
- EC Notice to
Stakeholders - Markets
in Financial Instruments
(PDF)
- FCA statement on EU
withdrawal

Key date:
30 March 2019

←

continued from page 14
• This applies to:
• UCITS;
• AIFs;
• EuVECAs;
• EuSEFs;
• ELTIFs; and
• Money Market Funds.
• EU Member States may allow AIFMs which are not established
and authorised in the EU to market AIFs (EU AIFs and non-EU AIFs)
only in their territory under the so-called National Private
Placement Regimes (“NPPR”). Some EU Member States do not
allow for the NPPR, while other Member States only allow
marketing to professional investors.

→

• UCITS ManCos or AIFMs authorised by the EU27 competent
authorities under the UCITS Directive or the AIFMD, which are
subsidiaries of entities established in the UK (i.e. legally
independent companies established in the EU27 controlled by or
affiliated to entities established in the UK) can continue to operate
in the EU27 on the basis of their authorisation as UCITS ManCos
or AIFMs.
• Branches of UK managers (permanent presences which are not
legally independent from the AIFM) in the EU will be treated as
branches of a non-EU AIFM as of the withdrawal date. These
branches will be subject to the requirements of NPPRs, where
available.
continued on page 16
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Brexit: EC notices issued stating potential
consequences relating to UCITS, MiFID
and AIFMD
(continued)
Useful Links:
- EC Notice to
Stakeholders - Asset
Management (PDF)
- EC Notice to
Stakeholders - Markets
in Financial Instruments
(PDF)
- FCA statement on EU
withdrawal

Key date:
30 March 2019

←

continued from page 15
• There will be an impact on fund-of-funds structures; in particular,
UCITS authorised in the EU27 must assess the eligibility of
(former) UCITS authorised in the UK.
• All portfolio managers should review their investment criteria to
ensure any EU limitation is still complied with after the UK
withdrawal from the EU.
• EU established firms dealing in financial instruments subject to
the MiFID trading obligations would no longer be able to use
certain UK established firms/venues. Also, clients will no longer
have direct electronic access to EU established trading venues via
UK established firms.
• UK market operators/investment firms operating a trading venue
or execution venue will no longer benefit from the MiFID
authorisation/licence. UK based Regulated Markets (“RMs”),
Multilateral Trading Facilities (“MTFs”) or Systematic Internalisers
(“SIs”) will thus cease to be eligible venues for trading shares
subject to the MiFIR share trading obligation; EU counterparts will
no longer be able to undertake trades in shares subject to the
trading obligation on such platforms.

→

• In light of MiFID obligations on disclosure of information to
clients, firms providing investment services are required to
provide clients or potential clients with accurate disclosure, in
good time and in any case before clients are bound by any
contract, on the impact on the provision of services and investors’
rights that may emerge from the withdrawal of the UK from the
EU including the upcoming loss by the firm of its MiFID
authorisation. Firms providing investment services are also
required to notify clients in good time about any material change
to the information already provided, including if any material
changes occur to the situation of the firm and any resulting
consequences for contracts.
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Key Dates – 2018

Key Date
26 February 2018

1 March 2018

Topic
The Financial Services and Markets Act 2000 (Benchmarks) (Amendment)
Regulations 2018 into force in the UK
European Venture Capital Funds and European Social Entrepreneurship Funds
– EU Regulation 2017/1991 into force in the UK

12 March 2018

FCA consultation closes on ‘Our Approach to Authorisation’ and
‘Our Approach to Competition’

19 March 2018

ESMA consultation closes on draft technical standards implementing the
Securitisation Regulation

23 March 2018

FCA consultation closes on CP18/4: The European Money Market Funds
Regulation

←
6 May 2018

Law Enforcement Directive – EU Directive 2016/680 into force in the UK, part
of the UK’s Data Protection Bill currently going through Parliament

25 May 2018

General Data Protection Regulation – EU Regulation 2016/679 in force in the
UK, repealing the current Data Protection Directive 95/46/EC

Late Summer 2018

→

The Insurance Distribution (Regulated Activities and Miscellaneous
Amendments) Order 2018 into force in the UK

1 October 2018

Insurance Distribution Directive into force

Bills before
Parliament

Sanctions and Anti-Money Laundering Bill
Financial Guidance and Claims Bill
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Key Dates – 2019 and 2020

Key Date

←

Topic

TBC 2019

Senior Managers & Certification Regime to cover all FSMA authorised firms,
replacing the Approved Persons Regime

10 March 2019

Internalised Settlement reporting requirements – ESMA to issue regulatory
and implementing technical standards

13 March 2019

Competition and Markets Authority due to complete their investigation into
the supply and acquisition of investment consultancy services and fiduciary
management services to institutional investors, including pension schemes,
charities, insurance companies and endowment funds.

11pm on Friday
29 March 2019

Brexit – European Union (Withdrawal) Bill currently going through Parliament
will repeal European Communities Act 1972 and make other provision in
connection with withdrawal of the UK from EU

3 July 2020

End of 30-month period during which the US Securities and Exchange
Commission provides market participants with greater certainty regarding
their US regulated activities and compliance with MiFID II rules on
Investment Research.
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Bespoke, Practical Consulting

Past Regulatory Roundup
issues are available at:
www.complyport.com/ourservices/regulatory-updates/

You can access our latest
news stories at:
www.complyport.com/news/

Alternatively, use the
search facility at:
www.complyport.com/

←
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