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Shareholder Rights Directive II

Of relevance to
Asset Managers including UK MiFID investment
firms providing portfolio management services

and Full Scope AIFMs

On 30 May 2019, the FCA published Policy Statement 19/13 (“PS19/13”) 
in relation to the Shareholders Directive II (“SRD II”)

As per PS19/13, SRD II requires asset owners and asset managers to make 
disclosures about their long term investment strategies, their arrangements 
with each other and their engagement with the companies they invest in.

From 10 June 2019, the FCA will require asset managers and asset owners 
to make disclosures about their engagement policies and investment 
strategies, with asset managers having to provide information to asset 
owners, including how their investment strategies contribute to the 
medium to long term performance of the assets. The requirements will be 
set out in a new COBS 2.2B.

The FCA has stated that due to the new rules coming into force so soon after 
the publication of the final policy statement, firms can, for an initial period, 
comply with the new rules by explaining what they are doing to develop an 
engagement policy. This may include, for example, simply explaining that 
is the firm is developing an engagement policy or considering whether to 
have one.

As with the Stewardship Code, the rules on firms’ shareholder engagement 
policies under SRD II will apply on a comply or explain basis.

https://www.fca.org.uk/publication/policy/ps19-13.pdf
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Brexit — Ireland and Luxembourg Potential Fund Manager Site 
Inspections

Of relevance to
all fund managers establishing offices in

Ireland or Luxembourg

Reports were circulating during late May that both the Central Bank of 
Ireland (CBI) and the Commission de Surveillance du Secteur Financier 
(CSSF) in Luxembourg are to undertake checks on asset managers’ 
entities to ensure that such entities are not being operated as letterbox 
entities.

In a recent speech, Michael Hodson, Director of Asset Management and 
Investment Banking at the CBI, made reference to the use of secondments 
from UK staff into Irish established entities and stated:

“In the area of distribution of funds, we have seen proposals to use 
secondments of former UK staff into Irish entities. This can work, but only 
where, in the opinion of the Central Bank, there is sufficient management 
resource and organisational structure, and where no other risks are present, 
(such as, for example, conflicts of interest), so that overall the structure 
in relation to control and risk management satisfies the Central Bank. 
However, if the secondment is structured simply as a device to circumvent 
the EU rules then we will have no appetite to approve such arrangements. 
Indeed, we have not approved a number of arrangements which we saw as 
legalistic, technical or indeed even artificial attempts to do just that”.

https://www.centralbank.ie/news/article/reflections-on-brexit-insights-on-
supervision-michael-hodson

It has also been reported that the CSSF would make site checks to asset 
managers local operations to check that such entities are properly staffed 
and are not acting as shell companies.

What firms should do: Where firms are seeking authorisation in other 
European jurisdictions as part of their Brexit planning, they should 
ensure that they comply with the local equivalent of the FCA’s “threshold 
conditions”.
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Financial Times — FCA investigations into City Directors rises 
sharply

Of relevance to
all firms

The Financial Times (19 May 2019) has reported that the number of 
directors being investigated by the FCA has more than doubled in two 
years with nearly half of those being investigated for failings in culture 
and governance.

According to the Financial Times, the FCA is investigating 58 directors as at 
December 2018, compared with 24 in 2016. Of the 58 directors now under 
investigation, 27 are being investigated for culture and governance failings. 

The increase in the number of investigations follows an increase in the 
number of Whistleblowing complaints that the FCA has received which has 
seen an increase in complaints about non-financial behaviours including 
sexual harassment, homophobia and bullying.

The Senior Managers and Certification Regime, to be implemented for 
all FCA-solo authorised firms in December 2019 could lead to a further 
increase in the number of investigations.

https://www.ft.com/content/d27f8a5a-78ab-11e9-bbad-7c18c0ea0201

Focus on ‘non-financial misconduct’ has previously been raised by the FCA 
with a report on “Sexual Harassment in the Workplace”.

https://www.fca.org.uk/publication/correspondence/wec-letter.pdf
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FCA and PRA jointly fine Raphaels Bank £1.89m for 
outsourcing failings

Of relevance to
all firms

Raphaels Bank (“Raphaels”) has received separate fines of £775,100 
from the FCA and £1,112,152 from the PRA in respect of failures in the 
systems and controls supporting the oversight and governance of its 
outsourcing arrangements.

Raphaels is a retail bank providing banking and related financial services. 
Its Payment Services Division (PSD) operates prepaid card and charge card 
programmes in the UK and Europe. The PSD relies on outsourced service 
providers to perform certain functions that are critical to the operation 
of its card programmes. These functions include the authorisation and 
processing of card transactions, a service performed by third party card 
processors. 

Raphaels failed to have adequate processes to enable it to understand and 
assess the business continuity and disaster recovery arrangements of its 
outsourced service providers - particularly how they would support the 
continued operation of its card programmes during a disruptive event. The 
absence of such processes posed a risk to Raphaels’ operational resilience 
and exposed its customers to a serious risk of harm. These risks crystallised 
on the 24 December 2015 when a technology incident occurred at a card 
processor.

The incident caused the complete failure of the authorisation and 
processing services it provided to Raphaels and lasted over eight hours. 
During this period, 3,367 customers were unable to use their prepaid cards 
and charge cards. In total, the card processor could not authorise 5,356 
customer card transactions attempted at point of sale terminals, ATM 
machines and online. Seasonal workers, who depended on their cards to 
receive their wages, used the largest prepaid card programme affected by 
the incident. The timing of the incident, on Christmas Eve, is likely to have 
exacerbated the impact of the outage.

Raphaels’ specific failings in relation to the incident resulted from deeper 
flaws in its overall management and oversight of outsourcing risk from Board 
level down. The joint FCA and PRA investigation identified weaknesses 
throughout the bank’s outsourcing systems and controls which Raphaels 
ought to have known about since April 2014. These included a lack of 
adequate consideration of outsourcing within its Board and departmental 
risk appetites, the absence of processes for identifying critical outsourced 
services and flaws in its initial and on-going due diligence of outsourced 
service providers. Raphaels’ outsourcing arrangements continued to be 
inadequate until the end of 2016, by which time Raphaels had designed 
new outsourcing policies and procedures to remedy the failings.

https://www.fca.org.uk/news/press-releases/fca-and-pra-jointly-fine-
raphaels-bank-1-89-million-outsourcing-failings
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FCA update on Share Trading Obligations

Of relevance to
all firms

ESMA has published a statement on the revised scope of the EU’s share 
trading obligation under a no-deal Brexit scenario following its initial 
announcement on 19 March 2019.

According to ESMA, the revised approach proposed would mean that EU 
banks and investment firms will be able to trade all UK shares in the UK, 
where for most the primary centre of liquidity exists

The FCA has stated that applying the EU Share Trading Obligations (“STO”) 
to all shares issued by firms incorporated in the EU (EU ISINs) would still 
cause disruption to investors, some issuers and other market participants, 
leading to fragmentation of markets and liquidity in both the EU and UK. A 
number of shares with EU-27 ISINs have both a listing, as well as their main 
or only significant centre of market liquidity, on UK markets. In the FCA’s 
view, the ISIN that a share carries does not and should not determine the 
scope of the STO. Some shares have their main or only centre of market 
liquidity outside the country in which the issuer is incorporated. This 
approach would place restrictions on a company’s access to investors and 
freedom to choose where they seek a listing on a public stock market.

The FCA considers that the risk of disruption from potentially conflicting 
EU27 and UK STOs is not mitigated by the revised ESMA approach given that 
Article 23 of the on-shored MIFIR implies overlapping obligations for firms. 
Consistent with the FCA’s objectives and the principle of best execution, 
the FCA wants to ensure that markets in these shares currently available to 
both UK and EU investors in London would not be damaged.

The FCA believes in open markets and competition between trading venues 
and that reciprocal equivalence - which reflects the reality - remains the best 
way of dealing with overlapping share trading obligations. The UK has on-
shored the same regime, making us one of the most equivalent countries 
in the world.

In the absence of reciprocal equivalence, applying both UK and EU STOs 
in a way that maintains the status quo for a limited period of time after 
exit remains an alternative way of mitigating disruption whilst longer term 
solutions are found. The FCA stands ready to use the extra time available 
due to the delay to the UK’s withdrawal to engage constructively with 
ESMA and other European authorities to achieve either of these outcomes.

In addition, absent a determination of equivalence, the FCA will engage 
with market participants and trading venues about the steps that may be 
needed to protect the integrity of markets in the UK and to ensure that 
participants in the UK can continue to achieve high standards of execution 
for their clients, including when trading EU-27 shares, and that the MiFID 
II calibrations, which were designed for a pan European market of 28 
countries, remain appropriate in a fragmented market.

The FCA will continue to consider its approach to the implementation of 
any STO that is needed in a hard exit. The FCA will set out its approach if it 
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FCA update on Share Trading Obligations continued

is clear that there will be a no-deal exit, including its expectations of how 
firms can comply with applicable requirements

https://www.fca.org.uk/news/statements/fca-update-share-trading-
obligations

https://www.esma.europa.eu/sites/default/files/library/esma70-154-
1204_revised_public_statement_trading_obligation_shares.pdf
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FCA confirms extension of the Temporary Permissions Regime 
deadline

Of relevance to
all EEA firms passporting into the UK

The FCA has confirmed the deadline for notifications for the temporary 
permissions regime (TPR) will be extended to the end of 30 October 
2019. The TPR allows EEA-based firms passporting into the UK to 
continue new and existing regulated business within the scope of their 
current permissions in the UK for a limited period, while they seek full 
FCA authorisation.

https://www.fca.org.uk/news/press-releases/fca-confirms-extension-
temporary-permission-regime-deadline
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ESMA updates Q&As on MiFID II and MiFIR Investor Protection 
and Intermediaries

Of relevance to
firms subject to MiFID II

ESMA has updated in Questions and Answers (“Q&As”) on the 
implementation of investor protection topics under the Market in 
Financial Instruments Directive and Regulation (MiFID II/ MiFIR). The 
updated Q&As provides new answers on best execution and information 
on costs and charges.

The updates to the Q&As concern:

Best execution

▪▪ Reporting for venues on the ‘trading mode’ according to RTS 27;

▪▪ Reporting for venues and firms on template fields of RTS 27 and 28 if 
the required content is not applicable to their activities;

▪▪ Reporting on ‘passive’ and ‘aggressive’ orders for firms using quote-
driven systems to have client orders executed; and

▪▪ RTS 28 reporting and execution venues.

Information on costs and charges

▪▪ Information on costs and charges: Ex-ante information in case of sell 
orders;

▪▪ Information on costs and charges: Ex-ante information in case of 
telephone trading;

▪▪ Information on costs and charges: Use of assumed investment 
amounts for ex-ante information in relation to investment services 
and/or products with non-linear charging structures; and

▪▪ Information on costs and charges: Use of ranges and maximum 
amount/percentages for ex-ante information.

ESMA consults on future reporting guidelines under Securities Financing 
Transaction Regulation (“SFTR”).

ESMA has opened a public consultation on draft guidelines on how to 
report securities financing transactions (“SFT”).

The SFTR establishes that both parties to an SFT need to report new, 
modified or terminated SFTs to a registered or recognised trade repository 
(TR), including the composition of the collateral.

The Consultation Paper seeks stakeholders’ views on key elements of 
future ESMA Guidelines on reporting under SFTR. These Guidelines will 
complement the SFTR technical standards and ensure the consistent 
implementation of the new SFTR rules. The technical standards on reporting 
entered into force on 11 April 2019 and the reporting for credit institutions 
and investment firms will start one year later with a phased-in application 
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ESMA updates Q&As on MiFID II and MiFIR Investor Protection 
and Intermediaries continued

for the rest of entities until January 2021.

The guidelines include general principles that apply to SFT reporting, 
including how the reports should be constructed and where the 
reports should be sent. The guidelines provide clarity and a harmonised 
implementation on the following aspects: 

▪▪ the number of reportable SFTs

▪▪ the population of reporting fields for different types of SFTs

▪▪ the approach used to link SFT collateral with SFT loans

▪▪ the population of reporting fields for margin data

▪▪ the population of reporting fields for reuse, reinvestment and 
funding sources data

▪▪ the management by counterparties of feedback from TRs, namely in 
the case of:

▫▫ rejection of reported data; and

▫▫ reconciliation breaks

▪▪ the provision of access to data to authorities by TRs

ESMA will consider the feedback it receives to this consultation during Q3 
2019 and expects to publish a final report on the Guidelines on Reporting 
under SFTR in Q4 2019.

https://www.esma.europa.eu/press-news/esma-news/esma-updates-qas-
mifid-ii-and-mifir-investor-protection-and-intermediaries-1
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ESMA updates EMIR Q&As

Of relevance to
all firms subject to EMIR

ESMA has updated its Questions and Answers (Q&As”) on the 
implementation of the European Markets Infrastructure Regulation 
(EMIR). The updated Q&As provide clarifications on the new framework 
introduced by Regulation 2019/834 amending EMIR (so-called EMIR 
Refit) and amends an existing Q&A on novation.

The overall update mainly provides new answers on the implementation of 
the EMIR Refit framework with regards to:

▪▪ The clearing obligation for financial (FC) and non-financial 
counterparties (NFC);

▪▪ The procedure for notifying when a counterparty exceeds or ceases 
to exceed the clearing thresholds; and,

▪▪ How counterparties should report derivatives novations and removes 
some obsolete references to frontloading when populating field 
“Clearing Obligation”.

The update also includes an amendment to the existing Q&A 20 in the OTC 
Section, clarifying that for the purpose of applying the clearing obligation, 
all types of novations of derivative contracts are covered.

https://www.esma.europa.eu/press-news/esma-news/esma-updates-emir-
qa-0
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Key Dates

Key Date Topic

October 2019 Brexit extension date

December 2019
Senior Managers & Certification Regime to cover all FSMA authorised firms, 
replacing the Approved Persons Regime

3 July 2020
End of 30-month period during which the US Securities and Exchange Commission 
provides market participants with greater certainty regarding their US regulated 
activities and compliance with MiFID II rules on Investment Research

July 2020 5th Money Laundering Directive to be adopted throughout Europe

October 2020 Pension transfer specialists to obtain the investement advice qualification

31 December 2020 Brexit - end of transitional period
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