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The FCA and the Dutch Authority for the Financial Markets
(AFM) agree on closer partnership

Of relevance to
All firms

During a meeting on 3 June 2019 in London, the FCA and the AFM signed
a joint agreement to formalise this partnership.
Since the UK announced its intention to withdraw from the EU, several
financial institutions currently operating in the UK and the Netherlands
have applied for a licence to operate in the respective countries. Close
cooperation and information sharing between the FCA and AFM is vital
to developing global markets, ensuring effective oversight of firms and
capital markets, and allowing both to more effectively fulfil their roles as
regulators.
The agreement builds on the strong bond the UK and Dutch authorities
already have and it also develops the relationship in areas such as FinTech,
a pro-active and data-led approach to supervision and encouraging proper
behaviour within firms.
Alongside information sharing, the FCA and AFM will also share best
practice approaches, explore the scope for secondments between the
regulators and expert training opportunities. These are intended to foster
even stronger and sustainable relationships between the two.
This will apply in both a Deal and No Deal scenario and will accompany the
Multilateral Memorandum of Understanding between the FCA and EU
regulators announced in February 2019.
https://www.fca.org.uk/news/press-releases/financial-conduct-authorityand-dutch-authority-financial-markets-afm-agree-closer-partnership
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The FCA has confirmed permanent restrictions in the sale of
CFDs and CFD-like options to retail consumers

Of relevance to
Retail CFD providers

The FCA has confirmed new rules restricting the sale, marketing and
distribution of CFDs and CFD-like options to retail customers.
The rules seek to address harm to retail consumers by making the European
Securities and Market Authority’s (ESMA’s) temporary restrictions of
contracts for difference (CFDs) sold to retail clients, permanent.
For CFDs and CFD-like options sold to retail clients, firms will be required to:
▪▪ Limit leverage to between 30:1 and 2:1;
▪▪ Close out a customer’s position when their funds fall to 50% of the
margin needed to maintain the open positions on their CFD account;
▪▪ Provide protections that guarantee a client cannot lose more than
the total funds in their CFD account;
▪▪ Stop offering monetary and non-monetary inducements to encourage
trading; and
▪▪ Provide a standardised risk warning, which requires firms to tell
potential customers the percentage of their retail client accounts
that make losses.
By including CFD-like options the FCA is seeking to ensure that firms do not
try to avoid the new measures by offering closely substitutable products,
which the FCA believes present the same risk of harm.
In response to feedback, the FCA has clarified the scope of its CFD-like
option restrictions to achieve its intended policy outcome by:
▪▪ Excluding firms that sell CFD-like options in other jurisdictions, where
the product is sold through an intermediary outside the UK.
▪▪ Excluding the sales and distribution activities of EEA firms outside
the UK. These firms are still prohibited from actively marketing
unrestricted CFD-like options to UK retail consumers.
If intermediaries sell, market, or distribute CFD-like options in or from
the UK, they will be subject to FCA rules, meaning UK consumers will be
protected.
The rules apply from 1 August 2019 for CFDs and 1 September 2019 for
CFD-like options.
https://www.fca.org.uk/news/press-releases/fca-confirms-permanentrestrictions-sale-cfds-and-cfd-options-retail-consumers
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FCA Statement on the ESMA opinion on the FCA’s final rules
for CFDs and CFD-like options

Of relevance to
Retail CFD providers

The FCA has published a notice setting out the reasons for acting
contrary to ESMA’s Opinion of the FCA’s national product intervention
measures restricting how CFDs and CFD-like options are sold to retail
consumers.
On 1 July 2019, the FCA published Policy Statement 19/18 and finalised
rules that restrict the sale, marketing and distribution of contract for
differences (CFDs) and CFD-like options to retail clients in or from the UK.
On 2 July 2019, ESMA published an Opinion concluding that overall the
FCA’s proposed national measures were justified and proportionate, with
the exception of the FCA’s decision to:
▪▪ Not apply the FCA’s sales and distribution restrictions to CFD-like
option providers authorised in other EEA Member States other than
a UK branch or tied agent.
▪▪ Setting leverage limits for CFDs referencing certain government
bonds to 30:1 (compared to 5:1 under ESMA’s measures).
CFD-like option providers authorised in other EEA Member States
Under the FCA rules, UK retail clients will be able to continue to open
accounts to trade unrestricted CFD-like options with product providers
established in other EEA Member States (other than through a UK branch
or tied agent), provided that these providers have not actively marketed the
products in the UK. The FCA did not think it would be proportionate, practical
or effective to seek to apply its rules to overseas firms not supervised by
the FCA and subject to different rules in their own jurisdiction.
As a result, where a UK-based client contacts an overseas firm on their own
initiative, that firm may still sell those products, if they are permitted in
their own jurisdiction. CFD-like options are not commonly traded by UK
retail consumers, nor are they commonly sold by UK firms.
The FCA is not allowing EEA firms outside the UK to sell CFDs to retail clients
in the UK, if a UK retail client approached that firm at their own initiative
because there is a greater risk of harm. That is because they are more
commonly sold on a cross-border basis and used by UK retail consumers to
speculate on financial markets.
30:1 Leverage limits for CFDs and CFD like options referencing certain
government bonds
Under FCA rules, UK firms must limit leverage for CFDs and CFD-like options
referencing certain government bonds to 30:1 (compared to 5:1 under
ESMA’s measures).
In deciding this, the FCA considered firm feedback indicating that 5:1
leverage limits are disproportionate given that the main government bonds
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FCA Statement on the ESMA opinion on the FCA’s final rules
for CFDs and CFD-like options continued

are less volatile than more major FX pairs. The feedback also indicated that
retail clients who use these products are more likely to use them hedging
purposes when compared to CFDs with different underlying assets.
To ensure leverage limits are appropriate and proportionate, the FCA used
the methodology ESMA had adopted in setting its leverage limits. Using
historical price data, the FCA concluded that a 30:1 leverage limit was
consistent with leverage limits set for other asset classes, considering the
historic volatility of certain government bond
https://www.fca.org.uk/news/statements/fca-statement-opinion-esmaour-final-rules-cfds-and-cfd-options
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FCA proposes ban on sale of crypto-derivatives to retail
consumers

Of relevance to
firms providing, or considering providing crypto
derivatives to retail consumers

The FCA is proposing rules to address harm to retail consumers from
the sale of derivatives and exchange traded notes (“ETNs”) referencing
certain types of cryptoassets.
The FCA considers these products ill-suited to retail consumers who cannot
reliably assess the value and risks of derivatives or ETNs that reference
certain cryptoassets (crypto derivatives). This is due to:
▪▪ The inherent nature of the underlying assets, which have no reliable
basis for valuation;
▪▪ The prevalence of market abuse and financial crime in the secondary
market for cryptoassets (e.g. cyber theft);
▪▪ The extreme volatility in cryptoasset price movements; and
▪▪ inadequate understanding by retail consumers of cryptoassets
and the lack of a clear investment need for investment products
referencing them.
The FCA believes that these features mean retail consumers might suffer
harm from sudden and unexpected losses if they invest in these products.
The FCA is consulting on banning the sale, marketing and distribution to
all retail consumers of all derivatives (i.e. contract for difference - CFDs,
options and futures) and ETNs that reference unregulated transferable
cryptoassets by firms acting in, or from, the UK.
The FCA estimates the potential benefit to retail consumers from banning
these products to be in a range from £75 million to £234.3 million a year.
This FCA consultation follows Policy Statement (PS19/18) published on 1
July 2019, which finalised rules restricting the sale of CFDs and CFD-like
options to retail clients.
In January 2019, the FCA also consulted on Guidance on Cryptoassets
(CP19/3) to clarify what types of cryptoassets fall within its current
regulatory perimeter, which closed on 5 April 2019. The FCA expects to
publish its Final Guidance on Cryptoassets later in the summer.
https://www.fca.org.uk/news/press-releases/fca-proposes-ban-salecrypto-derivatives-retail-consumers
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The FCA confirms new rules for P2P Platforms

Of relevance to
P2P platforms

Following consultation, the FCA is introducing rules designed to prevent
harm to investors, without stifling innovation in the peer-to-peer (P2P)
sector. When the FCA set its first rules for P2P, it committed to keep
these under review as the sector evolved. These new rules are designed
to help better protect investors and allow firms and fundraisers to
operate in a long-term, sustainable manner.
The FCA is placing a limit on investments in P2P agreements for retail
customers new to the sector of 10 per cent of investable assets. This is an
important means of ensuring that they do not over-expose themselves to
risk. The investment restriction will not apply to new retail customers who
have received regulated financial advice.
In addition to these restrictions, the new rules cover:
▪▪ More explicit requirements to clarify what governance arrangements,
systems and controls platforms need to have in place to support
the outcomes they advertise, with a particular focus on credit risk
assessment, risk management and fair valuation practices;
▪▪ Strengthening rules on plans for the wind-down of P2P platforms if
they fail;
▪▪ Introducing a requirement that platforms assess investors’ knowledge
and experience of P2P investments where no advice has been given
to them;
▪▪ Setting out the minimum information that P2P platforms need to
provide to investors; and
▪▪ Applying the Mortgage and Home Finance Conduct of Business
(MCOB) sourcebook and other Handbook requirements to P2P
platforms that offer home finance products, where at least one of
the investors is not an authorised home finance provider.
P2P platforms need to implement these changes by 9 December 2019,
except for the application of MCOB, which applies with immediate effect.
https://www.fca.org.uk/news/press-releases/fca-confirms-new-rules-p2pplatforms
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FCA Dear CEO Letter – Wealth Management and Stockbroking
Supervision Strategy

Of relevance to
Wealth Management firms and Stockbrokers

The FCA has written to Wealth Managers and Stockbrokers setting out
the key risks that such firms pose to their customers or the markets in
which they operate. The FCA set out four ways in which customers may
be harmed in this sector:
▪▪ By having reduced levels of savings and investments due to fraud,
investment scams and inadequate client money or assets controls;
▪▪ By losing confidence in the industry’s ability to deliver their financial
objectives due to mismanagement of conflicts of interest and market
abuse;
▪▪ Through reduced levels of savings and investments due to order
handling procedures and execution processes that do not deliver
best outcomes; and
▪▪ By being unable to understand the costs of services provided by firms,
due to insufficient or inaccurate disclosure of costs and charges.
The FCA’s supervision strategy, which started in April 2019 and which is
expected to cover a two year period, will focus on the following areas:
▪▪ Fraud, investment scams and Market Abuse;
▪▪ Best Execution;
▪▪ Costs and Charges Disclosures;
▪▪ The Senior Managers & Certification Regime; and
▪▪ EU Withdrawal.
Other areas of interest for the FCA include an Investment Platform Market
Study where the FCA has emphasised that improving the switching process
remains a priority.
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Key Dates

Key Date

Topic

31 October 2019 Brexit extension date

9 December 2019

Senior Managers & Certification Regime to cover all FSMA authorised firms,
replacing the Approved Persons Regime

End of 30-month period during which the US Securities and Exchange Commission
3 July 2020 provides market participants with greater certainty regarding their US regulated
activities and compliance with MiFID II rules on Investment Research
July 2020 5th Money Laundering Directive to be adopted throughout Europe

October 2020 Pension transfer specialists to obtain the investement advice qualification
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