Regulatory Roundup
ISSUE № 111

August 2019
Senior Managers and Certification Regime: The FCA has published the final rules on the extension
of the Senior Managers and Certification Regime (SM&CR) for solo-regulated firms...........................2
CSSF — Mandatory Notification for UK firms in the context of Brexit.....................................................3
New EU cross-border distribution rules published in the Official Journal...............................................4
New EU cross-border distribution rules published in the Official Journal continued.....................................................5
The FCA acts to protect consumers transferring out of defined benefit pension schemes.................6
The FCA acts to protect consumers transferring out of defined benefit pension scheme continued..........7
The FCA provides clarity on current crypto-assets regulation....................................................................8
Key Dates..............................................................................................................................................................9

@complyport

Join us on Linkedin

Complyport Ltd (Head Office)
60 Cannon Street
London
EC4N 6NP
+44 (0)20 7399 4980
info@complyport.co.uk

Complyport Ltd (Manchester)
Manchester Business Park
Aviator Way, Wythenshawe
M22 5TG
+44 (0)20 7399 4980
info@complyport.co.uk

Complyport (HK) Limited
Suite 1501
Nine Queen’s Road Central
Hong Kong
+852 2509 0988
info@complyport.hk

Complyport Limited is a Member of the Association of Professional Compliance Consultants
and a Member of AIMA (The Alternative Investment Management Association)

Regulatory Roundup Issue 111 | August 2019

Page 1 of 10

Senior Managers and Certification Regime: The FCA has published the final rules on the
extension of the Senior Managers and Certification Regime (SM&CR) for solo-regulated
firms

Of relevance to
all firms solely regulated by the FCA

The SM&CR is being extended to FCA solo-regulated firms on 9 December
2019.
The aim of the SM&CR is to reduce harm to consumers and strengthen
market integrity by creating a system that enables firms and regulators to
hold individuals to account. As part of this, the SM&CR aims to:
▪▪ encourage staff to take personal responsibility for their actions;
▪▪ improve conduct at all levels; and
▪▪ make sure firms and staff clearly understand and can demonstrate
who does what.
There are 3 elements that make up the SM&CR:
▪▪ the Senior Managers Regime that focuses regulatory approval on
fewer senior individuals in a firm than under the current Approved
Persons Regime;
▪▪ the Certification Regime, which requires firms to assess the fitness
and propriety of certain individuals who could harm the firm or its
customers; and
▪▪ the Conduct Rules, which are high-level standards of behaviour
expected of those working in financial services.
What should firms be doing to prepare for SM&CR?
Firms should be reviewing the relevant rules and guidance to ensure
compliance with the new regime for 9th December 2019.
Firms need to be identifying Senior Managers, Certification Staff and Ancillary
Staff within their organisations, drawing up Statements of Responsibility
for Senior Managers and allocating Prescribed Responsibilities. Firms also
need to be ready to certify the fitness and propriety of other staff and
ensure relevant training on the Conduct Rules is in place. Documentation,
including Compliance Manuals, Compliance Monitoring Programmes and
relevant polices should also be updated for the new regime.
Complyport has created an SM&CR Project Plan and drafted numerous
documents in relation to the SM&CR. Should you need assistance with the
implementation of SM&CR, or if you have any queries around it, please get
in touch.
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CSSF — Mandatory Notification for UK firms in the context of
Brexit

Of relevance to
UK firms managing Luxembourg AIFs
and/or UCITS

The Luxembourg financial regulator, the CSSF, published a press release
on 15 July 2019 informing UK firms that they will be considered “third
country” firms and will lose the benefits of their existing passports
should the UK leave the EU without concluding a withdrawal agreement.
The CSSF has said:
UK firms that intend to continue their business and conclude new contracts in
Luxembourg following a hard Brexit are required to submit an application for
an authorisation to the CSSF as soon as possible. UK firms should be mindful
that the granting of an authorisation can take up to 12 months following
the reception of a complete application file and that UK firms that have not
received the necessary authorisation are required to cease all business as of the
date of a hard Brexit.
With respect to existing activities, to ensure the orderly functioning and the
stability of the financial markets or the protection of depositors, investors
and consumers, the Brexit laws empower the CSSF to allow UK firms that are
currently providing financial services in Luxembourg under the EU passport
to continue their activities for a limited period after the occurrence of a hard
Brexit (the “transitional regime”). The transitional regime is limited in scope as
it applies only to the scenario of a hard Brexit and only to contracts that have
entered into force before Brexit (“existing contracts”) as well as to contracts
concluded after Brexit with close links to existing contracts (“closely-related
contracts”).
The CSSF has decided to set the transitional period at 12-months following the
date of a hard Brexit. UK firms that are planning to continue to serve existing
contracts in Luxembourg under the transitional regime will be required to
notify the CSSF accordingly. A dedicated notification portal will be opened on
the CSSF website in the coming weeks. The CSSF will inform the public in due
course. Notifications will have to be made no later than 15 September 2019.
The CSSF will assess each notification received and inform UK firms individually
as to whether they can benefit or not from the transitional regime. For the
purpose of the assessment, the CSSF will verify that the conditions of the Brexit
laws are met, in particular, that a UK firm has duly passported its services to
Luxembourg in the past and that the information on their activities is coherent
and sufficiently detailed.
http://w w w.cssf.lu/fileadmin/files/Publications/Communiques/
Communiques_2019/PR1933_mandatory_notification_UK_firms_
Brexit_150719.pdf
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New EU cross-border distribution rules published in the Official
Journal

Of relevance to
the cross-border distribution of alternative
investment funds (AIFs) and UCITS

The texts of a new Directive ((EU) 2019/1160)) and a new Regulation
((EU) 2019/1156)) have been published in the Official Journal on
12th July 2019. The purpose of the Directive and the Regulation is to
harmonise marketing rules across the EU and in particular, the concept
of pre-marketing.
The new rules will mostly apply to EU-authorised AIFMs marketing their
funds under the AIFMD marketing passport. The new rules do not apply to
non-EU AIFMs marketing funds in the EU under the AIFMD national private
placement regime.
The Directive introduces rules concerning the pre-marketing of AIFs and
introduces a new definition of “Pre-Marketing”. Under the Directive, ‘PreMarketing’ means the “provision of information or communication, direct
or indirect, on investment strategies or investment ideas by an EU AIFM,
or on its behalf, to potential professional investors domiciled, or with a
registered office in the Union, in order to test their interest in an AIF or
a compartment which is not yet established, or which is established, but
not yet notified for marketing in accordance with Article 31 or 32, in that
Member State where the potential investors are domiciled or have their
registered office, and which in each case does not amount to an offer or
placement to the potential investor to invest in the units or shares of that
AIF or compartment”.
Authorised EU AIFMs will be allowed to engage in pre-marketing in the EU
without having to submit passport notifications. In order to be able to do
this, EU AIFMs are required to ensure that the information presented to
professional investors must NOT:
▪▪ be sufficient to allow investors to commit to acquiring units or shares
of a particular AIF;
▪▪ amount to subscription forms or similar documents whether in a
draft or a final form; or
▪▪ amount to constitutional documents, a prospectus or offering
documents of a not-yet-established AIF in a final form.
Additionally, “where a draft prospectus or offering documents are provided”,
such documents must not contain information sufficient to allow investors
to take an investment decision. These documents must clearly state:
▪▪ they do not constitute an offer or an invitation to subscribe to units
or shares of an AIF; and
▪▪ the information presented therein should not be relied upon because
it is incomplete and may be subject to change”.
Other rules concern local facilities for AIFs and UCITS being marketed to retail
investors, provisions for the de-notification of marketing arrangements
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New EU cross-border distribution rules published in the Official
Journal continued

made for the marketing of units or shares of AIFs within EU Member States
and notifications concerning marketing of an EU AIF or UCITS in Member
States.
The Regulation contains requirements concerning marketing
communications and places obligations on national competent authorities
such as the requirement to publish and maintain on their websites up-todate and complete information on the applicable national laws, regulations
and administrative provisions governing marketing requirements for AIFs
and UCITS.
Although the Directive and Regulation entered into force on August 1,
2019, the Articles of the Regulation applicable to firms will apply from 2nd
August 2021. The Directive must be implemented by Member States from
2nd August 2021.
Complyport Consultants will discuss the relevant changes with clients in
due course.
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The FCA acts to protect consumers transferring out of defined
benefit pension schemes

Of relevance to
firms advising on/involved in pension transfers

The FCA has published a package of pension related proposals designed
to improve the quality of pension transfer advice, and to help consumers
get better value from their pension.
The package includes a proposed ban on contingent charging for pension
transfer advice, an update on the work the FCA has been doing on nonworkplace pensions and the final policy statement for the Retirement
Outcomes Review.
The proposed ban on contingent charging is designed to protect customers
from the conflicts of interest which arise where a financial adviser only gets
paid if a transfer goes ahead. We have carefully considered the available
evidence on the impact of banning contingent charging, including how we
can maintain access to advice for those groups of consumers who would
benefit from a transfer. Therefore, the proposed ban would apply unless
consumers have specific circumstances that mean a transfer is likely to be
in their best interests.
The FCA is also looking to address the conflicts of interest which arise where
a financial adviser advising on a pension transfer stands to receive ongoing
fees – which in some cases can be for 20-30 years following the transfer. The
FCA has proposed that advisers will be required to demonstrate why any
scheme they recommend is more suitable than the consumer’s workplace
pension scheme.
As well as addressing contingent charging, the FCA is also consulting
on other measures to change how advisers manage and deliver pension
transfer advice. These include introducing abridged advice so that firms can
deliver low cost advice to customers who should not transfer, improving
how charges are disclosed and setting out how advisers should demonstrate
customers’ understanding of the advice.
The FCA consultation will run until 30 October 2019.
The FCA has also published a feedback statement on its Discussion Paper
on effective competition in non-workplace pensions. The FCA has found
that many consumers are not engaged in pension decisions or aware of
charges they are paying. Products and charges are often too complicated
to compare – leading to a lack of price competition.
The FCA has outlined a package of potential measures to protect consumers
– these could include requiring providers to offer one or more investment
solutions, reducing charge complexity and increasing transparency, so that
consumers better understand the impact of charges on their savings.
The FCA is seeking feedback and is keen to explore any alternatives to its
ideas with interested parties. The FCA will then consult on new rules for
non-workplace pension schemes in early 2020.
The FCA has also published its final rules and guidance on the final tranche
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The FCA acts to protect consumers transferring out of defined
benefit pension scheme continued

of remedies arising out of the Retirement Outcomes Review, including
the introduction of investment pathways. This is viewed as a significant
intervention that will help consumers who enter drawdown to make
investment decisions that meet their needs in retirement.
https://www.fca.org.uk/news/press-releases/fca-acts-protect-consumerstransferring-out-defined-benefit-pension-schemes
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The FCA provides clarity on current crypto-assets regulation

Of relevance to
firms involved with crypto-assets

The FCA has published final guidance which sets out the crypto-asset
activities that it regulates. The Final Guidance is in response to the FCA’s
consultation that was published in January 2019.
The FCA has stated that the guidance will help firms understand whether
their crypto-asset activities fall under FCA regulation. This will allow firms
to have a better understanding of whether they need to be authorised and
what they need to do to ensure they are compliant.
The FCA has said that consumers need to be mindful of the absence of
certain regulatory protections when considering purchasing unregulated
crypto-assets. Unregulated crypto-assets (e.g. Bitcoin, etc.) are not covered
by the Financial Services Compensation Scheme and consumers do not
have recourse to the Financial Ombudsman Service.
Additionally, consumers should be cautious when investing in such cryptoassets and should ensure they understand and can bear the risks involved
with assets that have no intrinsic value.
https://www.fca.org.uk/news/press-releases/fca-provides-clarity-currentcryptoassets-regulation
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Key Dates

Key Date

Topic

31 October 2019 Brexit extension date

9 December 2019

Senior Managers & Certification Regime to cover all FSMA authorised firms,
replacing the Approved Persons Regime

End of 30-month period during which the US Securities and Exchange Commission
3 July 2020 provides market participants with greater certainty regarding their US regulated
activities and compliance with MiFID II rules on Investment Research
July 2020 5th Money Laundering Directive to be adopted throughout Europe

October 2020 Pension transfer specialists to obtain the investement advice qualification
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