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The Coronavirus (COVID-19) Pandemic: A Summary of FCA Guidance & Regulatory
Developments in the EU’'s Investment Services and Capital Markets Sectors

Of relevance to
All firms

Regulatory Roundup Issue 113 | April 2020

" The FCA has issued the following guidance to the financial services

industry regarding the response that FCA expects firms to take in
response to the Coronavirus (COVID-19) pandemic. The FCA has four
primary concerns:

Protection of consumers;
Protection of industry employees/staff;
Protection of markets;
Resilience of firms.
SM&CR responsibilities

The FCA does not require firms to have a single senior manager responsible
for their Coronavirus response. Firms should allocate these responsibilities
in the way which best enables them to manage the risks they face. There are
existing responsibilities specified in the Senior Managers Regime (SMR), for
example, SMF24 for operational resilience and SMF2 for financial resilience.

The FCA emphasises that firms should pay particular attention to its
statement on Key Workers in Financial Services of 20 March 2020 and
recommends that the SMF1 (or another most relevant member of the
senior management team), should be responsible for the firm’s approach
to their key workers.

Regulatory change

The FCA is reviewing its work plans so that it can delay or postpone activity
which is not critical to protecting consumers and market integrity in the
short-term. This will allow firms to focus on supporting their customers
during this difficult period.

The FCA has delayed several regulatory initiatives and also scaled back its
programme of routine business interactions, so that it will only contact
firms on business-critical requests and responses to the current situation.

It will continue with a small number of regulatory changes which support
consumers, particularly the most vulnerable, or where major long-term
programmes would be disrupted.

Impact on consumers

The FCA rules already provide flexibility to firms in several areas and the
FCA expect this flexibility to be used to support consumers, bearing in mind
each consumers’ individual circumstances.

The FCA stated it welcomes firms taking initiatives and going beyond usual
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business practices to support their customers, especially relating to access
to cash. When doing so, firms should notify the FCA so that it can consider
the impacts and offer support as appropriate.

The FCA still expects firms to deal with complaints promptly. However,
where the pandemic prevents this firms should contact the FCA. The FCA
has reminded firms that they should aim to resolve any complaint within
eight weeks (15 days for payments firms). If they cannot, they should write
to the customer explaining why they have not met the deadline.

Insurance Products

On 19 March 2020, the FCA published an update on expectations for
generalinsurance firms during the pandemic. This sets out the expectations
on insurers, brokers and others involved in the service supply chain.

Travel Insurance

The FCA supports firms making consumers aware of the scope of their
cover and what exemptions there may be. Consumers should also be able
to find this information on firms' websites in a clear, concise way and have
access to call centres.

Health Insurance

The FCA also expects firms to make clear any time period restrictions when
consumers take out a new policy, for example, if a policy will not pay out
from 12 or 18 months of taking out a new policy.

https://www.fca.org.uk/firms/insurance-and-coronavirus-our-expectations

Mortgages

On 20 March 2020, the FCA published new guidance for mortgage lenders,
mortgage administrators, home purchase providers and home purchase
administrators. Mortgages represent many consumers’ major financial
commitment. FCA is encouraging and facilitating the granting of flexibility
on mortgage payments as a way of protecting consumers.

https://www.fca.org.uk/firms/mortgages-coronavirus-guidance-firms

Unsecured Debt Products

The FCA has stated its rules give firms the flexibility to act in the best
interests of the customer. The FCA welcomes the steps firms have taken to
offer support to customers and to encourage them to contact their bank or
lender if they are experiencing financial difficulties.

The FCA wants firms to show greater flexibility to customers in persistent
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credit card debt. The FCA has indicated that the normal procedure for
dealing with low repayments of persistent debt should be relaxed and
consumers should be given until 1 October 2020 to respond to firm's
communications regarding resolution. This means that firms would not be
obliged to suspend the cards of non-responders before then.

Access to Cash

The FCA is working with the Bank of England and the Payment Systems
Regulator to understand problems consumers may have accessing cash,
and ensure the UK learns the lessons from other countries’ experience of
Coronavirus.

UK banks have taken steps to help ensure consumers have access to cash,
including the raising of cash machine withdrawal limits and the raising of
the limit for contactless card payments.

Firms should continue to help vulnerable consumers access their banking
services —online or over the phone. Firms should also remind consumers to
be aware of fraud and protect their personal data.

Operational Resilience

The FCA stated it expects all firms to have contingency plans to deal with
major events and that the plans have been tested. The Bank of England,
Prudential Regulatory Authority and the FCA are actively reviewing the
contingency plans of a wide range of firms. This will focus on assessment of
operational risks, the ability of firms to continue to operate effectively and
the steps firms are taking to ensure continuation of service to customers.

The FCA expects all firms to have read, taken account of and acted upon
the issues raised in its Consultation Paper on Operational Resilience (CP19-
32) issued in December 2019. The Consultation Paper can be downloaded
from the following link:

https://www.fca.org.uk/publication/consultation/cp19-32.pdf

Market Trading and Reporting

The FCA has indicated that firms must consider the broader control
environment as they relocate people and functions to new locations/sites
or work from home.

Where normally required to do so, firms should continue to record calls,
where possible. They should make the FCA aware if they are unable to meet
these requirements. Firms are required to consider what steps they could
take to mitigate such outstanding risks if they are unable to comply with
their obligations to record voice communications.
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Firms may experience difficulties in submitting their regulatory data, in
which case the FCA expect them to maintain appropriate records during
this period and submit the data as soon as possible.

Firms should continue to take all steps to prevent market abuse risks. This
could include enhanced monitoring, or retrospective reviews.

The FCA is supportive of the recent ESMA statement regarding upcoming
changes to the tick size regime for certain firms, required by the EU
Investment Firms Regulation. The FCA will not prioritise supervision of the
new requirements at this time. It expects firms to focus on minimising the
potential for operational disruption.

https://www.fca.org.uk/coronavirus
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FCA launched a COVID-19 webpage

While closely monitoring the coronavirus situation, the Financial Conduct

| Authority (FCA) has launched a new webpage that will be providing

significant resources to UK regulated firms and FCA's colleagues. The
webpage provides information and links regarding regulatory changes,
updates, guidance to firms as the coronavirus situation progresses to both
facilitate and ensure consumers are protected, and markets function well.

https://www.fca.orqg.uk/firms/information-firms-coronavirus-covid-19-
response

Delays to corporate reporting

In response to the current situation, the FCA, the Financial Reporting
Council (FRC), and the Prudential Regulation Authority announced a
series of actions to ensure the continued functioning of capital markets
and information flow. The FCA has issued a statement clarifying that
publicly listed companies facing problems with corporate reporting due to
Coronavirus will be subject to temporary relief.

Specifically, the temporary relief grants two additional months to listed
companies which need the extra time to complete their audited financial
statements.

The FCA has also highlighted that during this period, it is as important as
ever that the market is kept up to date with information. The Market Abuse
Regulation (MAR) remains in force and companies are still required to fulfil
their obligations concerning inside information as soon as possible unless a
valid reason to delay disclosure under the regulation exists.

https://www.fca.org.uk/news/statements/delaying-annual-company-
accounts-coronavirus

Delay to launch of the directory for certified and assessed persons

As part of the SM&CR, banks, building societies, credit unions and insurance
companies had to submit their directory persons data by 9 March 2020
which was then due to be published by the FCA on the Financial Services
Register by the end of March 2020. However, following the COVID-19
outbreak, the FCA has decided to postpone publication of the directory of
certified and assessed persons for at least a month or until further notice
by the Authority.

This is not applicable for FCA solo-regulated firms under the SM&CR which
must submit their data by 9 December 2020.

https://www.fca.org.uk/firms/directory-persons
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Financial Services firms are expected by FCA to have carried out risk
assessments and to have risk mitigation plans in place

The FCA Senior Management Systems and Controls rules (“SYSC”) require
firms to have robust plans to identify and mitigate risks, including Disaster
Recovery Plans (“DRP”) and Business Continuity Plans (“BCP”). One of the
key risks a firm should have risk assessed and planned for is a Pandemic.
The last time a Pandemic affected the UK wasin 2009-2010 when the H1N1
“Swine Flu” Pandemic hit. At that time whilst there was a lot of planning
and concern, the impact upon the UK was very slight. However, in the face
of the threat from COVID-19 firms are expected to be prepared to largely
permit Business As Usual (“BAU”) — even if people are working remotely.

Firms must also take into account the impact of issues such as a Pandemic
when carrying out their capital adequacy assessment (“ICAAP”) and assess
the impact on cash flow. Firms must monitor capital and cash flow at least
monthly (and more frequently where required or where prudent to do so).
Firms must understand that as regulators expect these issues to have been
planned for and provided for, there is no appetite from regulators to excuse
non-compliance. If your firm is in any danger of not remaining compliant
(even that appears remote at this stage), please contact us immediately so
that we can assist you with corrective or remedial action or in managing the
situation with your regulator(s).

In the event that your risk assessment, risk mitigation, BCP, ICAAP or
liquidity/cash flow needs to be updated or re-modelled to reflect the new
facts of your situation, please contact us as soon as possible so we can help
you.

FCA Guidance on Key Workers in Financial Services

The FCA issued guidance on Friday 20 March 2020 regarding whether a
person working in a financial services firm may be a Key Worker.

The governmenthasimposed restrictionssuch as closing schools, restricting
travel and enforcing social distancing. Key Workers are generally exempted
from many of these restrictions. However, if challenged by school, police
or other authorities, it may not always be clear that a person working in a
financial services firm is a Key Worker.

The FCA has issued guidance on who may be considered a Key Worker in
financial services firms, i.e. a person who is providing an essential service.
The FCA recommends firms consider who may be a Key Worker within their
firm and having identified who the Key Workers are, to issue them with a
letter from the firm designating them a Key Worker as per the guidance
issued by the FCA dated 20 March 2020. It is possible that the relevant
Key Worker may need to provide evidence that they are a Key Worker to
schools, police or other authorities.
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https://www.fca.org.uk/firms/key-workers-financial-services

FCA Capital Adequacy Guidance for Solo Regulated Firms

The FCAissued a statement warning that firms must plan ahead and ensure
sound management of their financial resources in the face of the threats
from Coronavirus.

Whilst the FCA has indicated it wishes to see firms to continue to operate
and that it intends to apply flexibility, the statement lacks clarity on exactly
what it means by flexibility and how such flexibility will be applied.

The FCA has indicated that Government aid to firms can be part of a firm'’s
plans for survival. The three main measures for most financial services firms
that are likely to provide financial support are VAT deferral, the 80% of pay
for Furloughed Workers scheme and the Coronavirus Business Interruption
Loan Scheme. However, under current rules, whilst loans and deferred
payments will assist with cash flow, any bank loan or Coronavirus Business
Interruption Loans Scheme loan, unless arranged as a subordinated loan,
will normally be treated as a liability for capital adequacy purposes. FCA has
not issued any guidance or clarification regarding whether it will provide
any suspension of rules or another easement concerning this issue.

The FCA has stated that if a firm is concerned it will be unable to meet its
capital requirements orits debts as they fall due, the firm should contact its
FCA Supervisor with its plan for the immediate period ahead. The FCA also
states thatif a firm needs to exit the market, it should have a plan as to how
this can be achieved in an orderly way, taking steps to reduce the harm to
consumers and the markets.

The FCA has further indicated that firms that have been set capital buffers
can continue to use them to support the continuation of that firm's
activities. Firms that are regulated for prudential purposes by the Prudential
Regulation Authority (PRA) should be aware of the PRA's guidance and
requirements too. They must discuss any concerns with the PRA and keep
the FCA advised of the same.

https://www.fca.org.uk/news/statements/fca-expectations-financial-
resilience-fca-solo-requlated-firms

FCA orders supervisory flexibility over 10% MiFID rule

In light of the COVID-19 outbreak the FCA has announced a flexible
approach on enforcing breaches of the requirement to notify clients of a
10% depreciation in value of their investments.

Under COBS 16A.4.3 firms who provide portfolio management services, or
maintain retail client accounts, are required to inform clients whenever the
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value of the client’s portfolios or leveraged position falls by 10% or more
in relation to the client’s last periodic statement. Firms must then inform
clients for every subsequent 10% reduction in value. Among others, the
Personal Finance Society warned that the 10% rule might constitute an
operational burden during the coronavirus crisis due to volatile markets.

For this reason, the FCA has no intention of taking enforcement action
where a firm:

has issued at least one notification to a retail client within a current
reporting period, indicating their portfolio has decreased in value by
at least 10%; and

subsequently provides general updates through its website, other
publicchannels (suchassocialmedia)and/orgeneric, non-personalised
client communications. These communications should update clients
on market conditions, explain how clients can check their portfolio
value and invite clients to contact the firm if they wish; or

chooses to cease providing 10% depreciation reports for any
professional clients.

Not providing these letters is still considered a breach and should be
recorded as suchin firms’ internal systems. This FCA approach will continue
for six months (until 1 October 2020).

https://www.fca.org.uk/publication/correspondence/dear-ceo-letter-
coronavirus-update-firms-providing-services-retail-investors.pdf

Page 9 of 15



EU Regulatory Developments in response to COVID-19

Of relevance to
All firms

Regulatory Roundup Issue 113 | April 2020

Net short position ban and lowering of notification threshold for net
short positions

Extreme adverse circumstances that constitute a serious threat to market
confidence and financial stability have prompted a number of national
competent authorities in the EU to ban net short positions for any shares
or debt instruments listed on Trading Venues for which they are the
designated regulator. Such bans were issued by the competent authorities
of Austria, Belgium, France, Greece, Italy, and Spain.

The net short position prohibits both short selling and any transaction that
creates or relates to a financial instrument. The effect or one of the effects
of that transaction is to confer a financial advantage on the natural or legal
person in the event of a decrease in the price or value of another financial
instrument (meaning, among others, options, CFDs, spread bets). The ban
appliesirrespective of whether the transactions occur on Exchange or OTC.
The only entities exempted from the net short position ban are authorised
primary dealers and market makers who have applied for the exemption
afforded under Article 17 of the Short Selling Regulation.

ESMA has also issued a decision temporarily requiring the holders of net
short positions in shares traded on an EU regulated market to notify their
relevant competent authorities if the net short position reaches or exceeds
0.1% of the issued share capital after the entry into force of said decision.
ESMA considers that lowering the reporting threshold is a precautionary
action, taken so that the relevant authorities can carefully monitor market
developments following the coronavirus fallout.

https://www.esma.europa.eu/sites/default/files/library/esma70-155-
9546 _esma_decision_- article 28 ssr_reporting_threshold.pdf

Extension of the SFTR reporting start date

In an effort to mitigate COVID-19's impact, ESMA issued a public statement
clarifying that it expects competent authorities not to prioritise their
supervisory actions towards entities subject to Securities Finance
Transactions (SFT) reporting obligations from 13 April 2020 to 13 July
2020. Moreover, ESMA has clarified in an updated public statement that
SFTs concluded between 13 April 2020 and 13 July 2020 and SFTs subject
to backloading under SFTR are also not to be prioritised as part of the
competent authorities’ supervisory actions.

https://www.esma.europa.eu/sites/default/files/library/esma80-191-995
public_statement.pdf

Extension to best execution reports

In another recent public statement, ESMA acknowledges the difficulties
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encountered by execution venues and firms in preparing the general best
execution reports required under RTS 27 and 28 of MIFID Il. In this respect,
ESMA recommends that national competent authorities take into account
these circumstances by considering the possibility that:

execution venues unable to publish RTS 27 reports due by 31
March 2020 may only be able to publish them as soon as reasonably
practicable after that date and no later than by the following reporting
deadline (i.e. 30 June 2020); and

firms may only be able to publish the RTS 28 reports due by 30 April
2020 on or before 30 June 2020.

Furthermore, ESMA encourages national competent authorities not to
prioritise supervisory action against execution venues and firms in respect
of the deadlines of the general best execution reports for the periods
referred to above.

https://www.esma.europa.eu/sites/default/files/library/esma35-36-1919
esma_statement on covid-19 and best execution reports.pdf
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FCA publishes the number of STORs received in 2019

The FCA has recently published a report with figures of suspicious
transaction and order reports (STORs) received in 2019, pointing out the
importance of high-quality STORs in the process of identifying harm in
financial markets.

The FCA'sdatashow that while there wasanincrease in the numberof STORs
received since 2016, in 2019 the number of STORs was 5455 compared
to 5926 in 2018 demonstrating a slight decrease in the numbers due to,
among, others, companies taking more effective measures in combating
financial crime risks.

https://www.fca.org.uk/news/news-stories/fca-publishes-number-stors-
received-2019

Further to the above, ESMA's recent peer review on the collection and use
of STORs illustrated that the UK has performed well in key areas of STOR
supervision.

https://www.esma.europa.eu/sites/default/files/library/esma42-111-
4916 - stor peer review report.pdf

FCA Fines Kevin Gorman

The FCAhas fined Kevin Gorman £45,000 for failing to notify personal trades
carried out in his capacity as a person discharging managerial responsibility
(PDMR).

Kevin Gorman, a former Managing Director at Braemar Shipping Services
Plc (Braemar), was likely to have inside information on the functioning of
the company as well as the power to make managerial decisions which
may have an impact on the future development of the company. Under
Article3(1)(25) of the Market Abuse Regulations (MAR), Mr Gorman was
considered as a PDMR.

Article 19(1) of MAR requires PDMRs, and persons closely related to them,
to notify the respective Authority and the issuer regarding any transaction
carried out on their account in their issuer’'s shares, debt instruments,
derivatives or other linked financial instruments no later than three
business days after the transactions if their total amount per calendar year
has reached €5,000. Then, the issuers under Article 19(3) must publicly
announce that information no later than within three business days after
the transaction.

FCA investigations proved that Mr Gorman breached Article 19(1) of MAR
on three separate occasions by selling the issuer’s shares without notifying
neither the issuer nor the Authority, in the timeframe specified by the
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regulation. Consequently, Braemar was not able to publicly announce the
information to the market as required under Article 19(3) of MAR. Also, Mr
Gorman failed to comply with Braemar's internal policies which required
authorisation before the trade.

Mr Gorman agreed to resolve this matter and therefore qualified for a
30% discount under the FCA's settlement discount scheme. Without this
discount, the fine would have been £64,300.

https://www.fca.org.uk/news/press-releases/fca-fines-former-managing-
director-45000-failure-notify-personal-trades
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Key Dates

Key Date Topic

End of 30-month period during which the US Securities and Exchange Commission
3 July 2020 provides market participants with greater certainty regarding their US regulated
activities and compliance with MiIFID Il rules on Investment Research

July 2020 5th Money Laundering Directive to be adopted throughout Europe

October 2020 Pension transfer specialists to obtain the investement advice qualification
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Complyport is a regulatory compliance consulting firm supporting the UK financial services industry
for around 20 years. They specialise in providing Governance, Risk and Compliance services to firms in
the financial services industry in the UK and overseas. Complyport advises and assists firms to become
authorised and to comply with the rules and requirements of regulators on an ongoing basis. They
have successfully assisted over 300 firms to become authorised with the FCA and have been providing
regulatory support to over 500 regulated firms on an ongoing basis at a Group level. With presence in the
UK, EU and Hong Kong, Complyport can assist firms across multiple jurisdictions.

Complyport multidisciplinary consultants possess deep expertise in their Field, having acted in FCA
skilled person reviews, as expert witnesses in legal cases and as expert investigators for firms or their
legal advisers. The team assists firms on issues relating to corporate governance, risk management,
business controls, compliance and business improvement. They conduct audits and reviews of a firm's
products, processes, policies and procedures to identify scope for business, to determine the impact of
regulatory developments and to verify compliance with local regulations. Complyport offers full support
with financial reporting, capital adequacy assessments and compliance training as well as a suite of
online RegTech applications to enable a firm to demonstrate continued compliance with the regulatory
obligations.

Complyport Ltd (Head Office) Complyport Ltd (Manchester) Complyport (HK) Limited
34 Lime Street Manchester Business Park Suite 1501

London Aviator Way, Wythenshawe Nine Queen’s Road Central
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