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Financial Conduct Authority (FCA) developmentsFinancial Conduct Authority (FCA) developments

Of relevance to
All firms

The importance of EMIR and MiFIR reporting Data Quality

The FCA has incorporated data quality reviews into its supervisory 
programme by conducting desk-based analyses and on-site inspections of 
counterparties.

In this respect, the FCA has included in Market Watch 59 and 62 a list of 
common errors observed in MiFIR transaction reports and highlighted the 
importance of firms maintaining adequate systems and controls to ensure 
transaction reports are complete and accurate.

More recently, the FCA published a Dear CEO letter referring to the fact that 
several firms incorrectly classified financial transactions as falling within 
the prudential matched principal exemption. A wrong understanding of a 
firm’s FCA permission may impact the correctness of the reported ‘trading 
capacity’ field as well as the quality of the overall reporting.

In regard to EMIR, in late 2019 the European Securities and Markets 
Authority (“ESMA”) published its findings for the peer review it conducted 
into the supervisory actions of six NCAs (including the FCA). ESMA expects 
NCAs to integrate an assessment and analysis of EMIR data quality into 
their overall supervisory approach.

In light of ESMA’s EMIR peer review, the FCA is expected to intensify its 
supervisory review.

 What regulated firms should do

 ▪ Review the outstanding EMIR positions reported to Trade Repositories 
in accordance with the relevant technical standards;

 ▪ Ensure the pairing of trades when both counterparties have an 
obligation to report;

 ▪ Perform reconciliations between back office data and data reported 
under EMIR and/or MiFIR;

 ▪ Ensure that EMIR and/or MiFIR reports are submitted on time and 
that all the necessary reporting fields are completed and the data 
reported is accurate;

 ▪ Monitor their reporting arrangements by assigning a responsible 
person, and;

 ▪ Identify any issues and take appropriate remedial actions.

 
 

https://www.fca.org.uk/publication/newsletters/market-watch-59.pdf
https://www.fca.org.uk/publication/newsletters/market-watch-62.pdf
https://www.fca.org.uk/publication/correspondence/dear-ceo-letter-inappropriate-use-title-transfer-collateral-arrangements.pdf
https://www.esma.europa.eu/sites/default/files/library/esma42-111-4895_emir_data_quality_peer_review.pdf
https://www.esma.europa.eu/sites/default/files/library/esma42-111-4895_emir_data_quality_peer_review.pdf
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The FCA’s Covid-19 Business Interruption Insurance Test Case

In May 2020, the FCA, acting in the public interest, decided to bring a test 
case to resolve any contractual uncertainty arising from selected Business 
Interruption (BI) policies relating to the coronavirus pandemic.

The FCA formally started the legal process on the 9th of June 2020, based 
upon which the court assessed sample policy wordings and fact patterns 
that the insurers presented to explain why they refused to provide an 
indemnity under BI insurance policies.

The test case considered 21 sample wordings from eight insurers but the 
FCA estimates that in addition to these particular wordings, some 700 
types of policies across 60 different insurers and 370,000 policyholders 
could potentially be affected.

Financial Market Test Case Scheme and Expedited Proceedings

The FCA requested court approval to treat proceedings as a test case under 
the Financial Markets Test Case Scheme (‘the Scheme’). The Scheme can 
be used for certain claims that affect the general importance and require 
immediate guidance from an authoritative English Law perspective. Those 
claims are treated by a specialist panel of two Financial List Judges and 
a Justice of the Court of Appeal, thus, granting greater weight to the 
judgment.

Additionally, the FCA requested expedited proceedings on the basis that 
many small and medium-sized enterprises (SMEs) have suffered significant 
losses due to the coronavirus pandemic, resulting in many claims under BI 
policies as well as 650,000 jobs at risk due to coverage issues².

Business interruption insurance and policy wordings considered

Most SMEs only had basic property damage policies in place and, therefore, 
basic cover for BI because of property damage. Some policies also covered 
BI from other causes, including infectious or notifiable diseases (‘disease 
clauses’) and non-damage denial of access and public authority closures 
or restrictions (‘denial of access clauses’). In some cases, insurers accepted 
liability under these policies, but some others have disputed liability, leading 
to contractual ambiguity.

The FCA’s legal team summary suggested that the 21 sample wordings 
fall into the following three categories: disease wordings, prevention of 
access/public authority wordings, and hybrid wordings.

The FCA argued for policyholders that the ‘disease’ and/or ‘denial of access’ 
clauses in the representative sample of policy wordings provide cover in 
the circumstances of the Covid-19 pandemic, and that the trigger for cover 
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caused policyholders’ losses.

Similarly, the court held that most of the ‘disease clauses’ in the sample 
provided cover while a number of the ‘prevention of access clauses’ 
should also provide cover but that will depend on the specific terms of the 
policy and the application of the government advice and Regulations to 
the policymakers’ particular business, such as whether their business was 
subject to a mandatory closure order or was affected by the more general 
“stay at home” requirements.

The outcome of the judgement and the next steps

Even though the High Court’s judgment appears to be in favour of the 
policyholders, each policy will need to be considered against the detailed 
judgment to work out what it means for that policy.

The test case has alleviated the need for policyholders to resolve several key 
issues individually with their insurers. This case offered a new legal route by 
pooling together a group of company policies and taking insurers to court 
through a comparatively quick and cost-effective procedure as a solution 
to the legal uncertainty in the business interruption insurance market. Even 
though the case judgment will not clarify how much policyholders would 
be entitled to under their individual policies, it would provide the basis for 
it.

Next steps for Policyholders, Action Groups and Insurance Intermediaries

The FCA and Defendant insurers are considering the judgment and what 
it might mean in respect of any appeal. Any applications to appeal will be 
heard at a consequential hearing before the High Court. The FCA is seeking 
to have a consequential hearing on an expedited basis given the importance 
of this matter to both policyholders and insurers.

Interested policyholders can find out more about the latest updates on 
BI insurance and the High Court test case through the FCA’s dedicated 
webpage.

The FCA seeks to expand the scope of financial crime reporting 
requirements 

The FCA is considering extending the scope of its annual financial crime 
reporting obligation to include firms that carry on regulated activities that 
potentially pose a higher money laundering risk.

The FCA’ s annual financial crime reporting obligation shows the potential 
money laundering risk faced by a firm, based on its regulated activities and 
the nature of its customers. The obligation is set out in the FCA Handbook 

https://www.fca.org.uk/firms/business-interruption-insurance
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SUP 16.23, Annual Financial Crime Report (REP-CRIM). When the FCA 
introduced it, the FCA committed to consulting on any future policy change 
and providing a cost benefit analysis.

The FCA currently assess whether REP-CRIM applies by looking at firm type, 
e.g. banks, building societies and mortgage lenders and activity type, e.g. 
intermediaries, e-money institutions and consumer credit firms.

Approximately 2,500 of the 23,000 firms the FCA supervise under The 
Money Laundering, Terrorist Financing and Transfer of Funds (Information 
on the Payer) Regulations 2017 (MLRs) (as amended) submit annual REP-
CRIM information.

The FCA proposes extending its requirements to include firms that carry on 
regulated activities that the FCA considers potentially pose a higher money 
laundering risk. This extension will be irrespective of a firm’s revenue 
threshold.

This consultation is relevant to firms or businesses that the FCA supervise 
under the MLRs.

The Consultation Paper is open for comment until 23 November 2020.

FCA publicly censures former Worldspreads CEO for market misconduct

The FCA published a Final Notice in respect of Conor Foley, the former Chief 
Executive Officer of Worldspreads, publicly censuring him for market abuse 
and banning him from performing any roles linked to regulated activity.

The FCA published a Decision Notice on 3 July 2020 that also imposed a 
financial penalty of £658,900 on Mr Foley. Mr Foley has subsequently 
provided evidence of his serious financial hardship. Accordingly, the FCA 
has imposed a public censure in lieu of the financial penalty. Mr Foley has 
also withdrawn a reference to the Upper Tribunal seeking to review the 
FCA’s Decision Notice.

Mark Steward, Executive Director of Enforcement and Market Oversight at 
the FCA, said:

‘Mr Foley misled investors in the Worldspreads Group and manipulated the 
market for its shares in a concerted and deliberate scheme. He should have 
no place in UK markets.’

Mr Foley, the ex-CEO of WorldSpreads Limited (WSL), and its holding 
company WorldSpreads Group plc (WSG), was involved in drafting admission 
documentation ahead of WSG’s flotation on the Alternative Investment 
Market of the London Stock Exchange in August 2007.

https://www.fca.org.uk/publication/consultation/cp20-17.pdf
https://www.fca.org.uk/publication/final-notices/fn-conor-martin-foley-2020.pdf
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These documents contained misleading information and omitted key 
information that investors would have needed to make an informed 
decision about the company.

In particular, the documentation did not mention that some WSG executives 
had made significant loans to WSG and its subsidiaries. This was also never 
disclosed in the annual company accounts.

It also did not mention an internal hedging strategy by which some of 
WSG’s subsidiaries hedged considerable trading exposures internally with 
company executives. This was not disclosed in the annual accounts until at 
least 2009.

Between January 2010 and March 2012, large spread bets were placed on 
the shares of WSG on the trading accounts of WSL clients on terms which 
made statements in WSG’s Annual Accounts as to its credit policy false and 
misleading. In addition, large spread bets were carried out on two clients’ 
accounts by Mr Foley himself without the knowledge of the clients and this 
had the effect of giving the appearance of greater demand for WSG shares 
than in fact existed. 

Mr Foley is the third and last executive of WSL against whom the FCA has 
taken action following its collapse in March 2012. 

The FCA fined and banned WSL’s CFO, Niall O’Kelly, and its Financial 
Controller, Lukhvir Thind, in April 2017 for falsifying critical financial 
information concerning WSL’s client liabilities and its cash position, 
which was passed to the company’s auditors. By 31 March 2011, these 
misstatements amounted to £15.9 million. WSL was unable to meet this 
client money liability which ultimately led to its collapse.

Advisers warned of fake FCA Covid survey

Advisers have been warned of a scam email purporting to be from the 
FCA, asking them to complete a survey on its conduct rules and the effect 
coronavirus is having on their business.

The email was sent from fcaimpact4@fcanewsletter.org.uk but according 
to the FCA the email may also come from fcaimpact1, fcaimpact2 and 
fcaimpact3.

It mimics the genuine coronavirus survey sent to advisers by the FCA in 
June, which attempted to assess the industry’s financial wellbeing in light 
of the pandemic.

The email requests firms to fill in an attached survey and part with personal 
information.
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It says: “The FCA is seeking to further understand the effect the Covid-19 
recession is having on the finances of the firms we regulate and better 
guide our supervisory actions and conduct rules.

“We require you to complete the attached survey in full (under section 165 
of the Financial Services & Markets Act (FSMA) 2000) by close of business, 
Friday 4 September 2020.

“This survey is designed so that it is quick and simple to complete. Please 
ensure that you complete the questions where the relevant information is 
available.

“We do not intend to publish this survey or its outcomes on our website, 
due to its dynamic and confidential nature targeting different sections of 
the firms we regulate.

“If you have any questions when completing the survey, please reply to this 
email for immediate assistance.”

The FCA has also warned about emails circulating from the domain  
@gabriel-FCA.org.uk and aml@opbas.net.

FCA publishes rules that will apply at the end of the transition period

The FCA has published an updated version of the FCA Handbook to show 
the rules that will apply at the end of the transition period. It has also set 
out details on how it intends to use the Temporary Transitional Power (TTP).

The TTP gives the FCA flexibility as to how and when changes to its rules 
apply following the end of the transition period, allowing firms to transition 
to the new regime. Where it applies, the TTP means that firms and other 
regulated persons can continue to comply with their existing requirements 
for a limited period.

The FCA intends to apply the TTP on a broad basis from the end of the 
transition period until 31 March 2022. This means firms and other regulated 
persons do not generally need to prepare now to meet the changes to their 
UK regulatory obligations brought about by onshoring.

There are areas where it would not be appropriate for the FCA to grant relief 
at the end of the transition period, including where doing so would not be 
consistent with its statutory objectives. By reviewing the new Handbook 
site, alongside the updated TTP information, firms will be able to see which 
changes will apply to them.

In some key areas, the FCA expects firms and other regulated persons to 
be preparing to comply with changed obligations ready for 31 December 
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2020:

 ▪ MIFID II transaction reporting

 ▪ EMIR reporting obligations

 ▪ SFTR reporting obligations

 ▪ Certain requirements under MAR

 ▪ Issuer rules

 ▪ Contractual recognition of bail-in

 ▪ Client Assets Sourcebook requirements (CASS)

 ▪ Market-making exemption under the Short Selling Regulation

 ▪ Use of credit ratings for regulatory purposes

 ▪ Securitisation

 ▪ Electronic commerce EEA firms

 ▪ Mortgage lending after the transition period against land in the EEA

 ▪ Payment Services – strong customer authentication and secure 
communication

Nausicaa Delfas, Executive Director of International at the Financial Conduct 
Authority, said:

‘We are approaching the end of the transition period, so firms should be 
completing their final preparations. To help firms to prepare and provide 
clarity, we have published a version of our Handbook that will apply from the 
end of this year, which includes the changes made through the onshoring 
process.

‘We have also set out further details on the Temporary Transitional Power 
(TTP). The power will in most cases give firms more time to adapt to their 
new obligations. There are some areas where it would not be appropriate 
for us to apply the TTP, including where doing so could run counter to 
our objectives: in those key areas, we continue to expect firms and other 
regulated entities to prepare now to comply with the changes to their 
regulatory obligations by 31 December 2020.’

The FCA expects firms to use the duration of the TTP to prepare for full 
compliance with changes to UK regulatory obligations by 31 March 2022.
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Coronavirus and 10% depreciation notifications: further temporary 
measures for firms

The FCA published a statement for firms providing portfolio management 
services or holding retail client accounts that include positions in leveraged 
financial instruments or contingent liability transactions. It outlines a 
further 6-month extension and amendments to a temporary coronavirus 
(Covid-19) measure issued in March.

The original measure on 10% depreciation notifications took effect from 
Tuesday 31 March 2020 to Wednesday 30 September 2020. The FCA wrote 
to firms serving retail investors about this.

The FCA is extending the previous flexibility with some amendments and 
will not take action for breach of COBS 16A.4.3 EU for services offered to 
retail investors from Thursday 1 October 2020 provided that the firm has:

 ▪ issued at least one notification in the current reporting period, 
indicating to retail clients that their portfolio or position has decreased 
in value by at least 10%;

 ▪ informed these clients that they may not receive similar notifications 
should their portfolio or position values further decrease by 10% in 
the current reporting period;

 ▪ referred these clients to non-personalised communications, perhaps 
made available on public channels, that outline general updates 
on market conditions (these could contextualise potential drops in 
portfolio or position value to help consumers meet their objectives, 
rather than making impulse decisions about their investments); and

 ▪ reminded clients how to check their portfolio value, and how to get 
in touch with the firm.

Firms must still pay due regard to the interests of their customers and 
treat them fairly (Principle 6), and pay due regard to the information needs 
of their clients, and communicate information to them in a way which is 
clear, fair and not misleading (Principle 7). If the FCA has concerns that 
potential serious misconduct may cause (or have caused) significant harm 
to consumers, then the FCA will consider the appropriate response, which 
may include opening an investigation.

The FCA is also amending its extension of the previous flexibility regarding 
professional investors. For services offered to professional investors, from 
Thursday 1 October 2020 the FCA will not take action for breach of COBS 
16A.4.3 EU provided that firms have allowed professional clients to opt-
in to receiving notifications. This approach is adopted for 6 months (to 30 
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March 2021). 

In light of potential market volatility arising from the continued spread of 
Covid-19 and the end of the Brexit transitional period, the FCA believes 
that consumers still face many difficult choices about their investments. 
The FCA has previously issued guidance for the messages firms can give 
customers on both pensions, and investments and life assurance. The FCA 
believes the flexibility offered in this statement will further help firms to 
support consumers in these uncertain times.

https://www.fca.org.uk/news/statements/coronavirus-ten-per-cent-
depreciation-notifications-further-temporary-measures-firms

COVID-19 “Dear CEO” Letter

The FCA published a Dear CEO letter it has sent in the light of the COVID-19 
pandemic relating to the increase in levels of client money held by firms 
providing non-discretionary investment services.

This Dear CEO letter was issued in response to a number firms who hold 
client money reporting an increase (in some cases a significant increase) in 
client money balances in the half year to June 2020. This in part is due to 
clients of such firms rebalancing their portfolios to mitigate volatility during 
the COVID-19 pandemic. The Dear CEO letter was not applicable to client 
money balances held within a tax efficient wrapper or under a collateral 
arrangement for margined transactions.

The FCA is requiring the firms it has contacted to undertake the following:

 ▪ Consider whether the firm needs to hold client money balances which 
are unlikely to be reinvested or whether it would be in clients’ better 
interests to place these balances directly with their own current or 
savings account providers.

 ▪ Engage with clients about increased client money balances to 
determine whether these should be returned to them or continue to 
be held by the firm to facilitate further investment in the short term.

 ▪ Where a client wishes for such client money balances to be returned, 
for this to be returned in a prompt manner.

The FCA has stated that it will continue to review client money balances 
through regulatory returns over the coming period and will follow-up with 
firms individually that report significantly increased balances. Firms should 
therefore be prepared for discussions with the FCA as regard what action 
they have taken in response to this Dear CEO letter and how the actions 
they take are in clients’ best interests.

https://www.fca.org.uk/firms/pensions-and-retirement-income-our-guidance-firms
https://www.fca.org.uk/firms/messages-firms-can-give-customers-investments-life-assurance
https://www.fca.org.uk/news/statements/coronavirus-ten-per-cent-depreciation-notifications-further-temporary-measures-firms
https://www.fca.org.uk/news/statements/coronavirus-ten-per-cent-depreciation-notifications-further-temporary-measures-firms
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SMCR: FCA Updates Expectations on Fitness and Propriety Assessments 
and Conduct Rules Training

The FCA updated its webpage on the Senior Managers and Certification 
Regime (SMCR) for solo-regulated firms with new information on good and 
bad practices in two key areas. The updates include tables setting out good 
and bad practice (using positive and negative indicators) relating to training 
staff on the conduct rules as well as assessing the fitness and propriety 
(F&P) of Senior Managers and Certification staff.

Fitness and Propriety

The FCA reminds firms that they should demonstrate they are making 
regular, thorough and consistent assessments of the F&P of Senior Managers 
and Certification Staff as required under the Certification Regime. The FCA 
highlights the following as positive indicators and good practice in relation 
to F&P assessments:

 ▪ F&P checks identify new issues with staff — some fail

 ▪ Relevant Senior Management Functions (SMFs) actively oversee the 
F&P process and ensure appropriate reporting

 ▪ Competence assessment demonstrates that thought has been given 
to each specific role (including managers)

 ▪ Development plans are put in place as a result of F&P assessments

 ▪ Managers are adequately trained in the firm’s approach to F&P and 
understand what is expected of them

 ▪ A detailed F&P process has been introduced and integrated into 
existing HR/performance management processes, and it covers what 
happens if someone fails F&P

 ▪ F&P panels — which include senior managers — are convened to 
consider marginal cases

 ▪ Firms have appropriate criteria and a robust process for identifying 
certification staff on an ongoing basis

 ▪ Regulatory references disclose misconduct/relevant concerns and 
are produced in a timely manner

The FCA clarified that small firms may need to interpret some of these 
indicators in a proportionate way, but firms should still give thought to the 
intention of the indicators, and this should not reduce the effectiveness of 

https://www.fca.org.uk/firms/senior-managers-certification-regime/solo-regulated-firms
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their fit and proper assessments or of the Certification Regime.

Conduct Rules

The conduct rules set minimum standards of individual behaviour in financial 
services. When training staff on the conduct rules, the FCA highlights the 
following as positive indicators:

 ▪ Relevant SMF can demonstrate appropriate involvement in / oversight 
of training

 ▪ Training is interactive and uses realistic scenarios

 ▪ Examples/scenarios draw out nuances of how the rules apply to each 
type of role

 ▪ Line managers are involved in training delivery, not just HR or the 
project team

 ▪ Training is reinforced regularly and built into on-boarding

 ▪ Effectiveness of conduct rules training is assessed

 ▪ Training is put in the context of the overall regime

 ▪ Conduct is linked to F&P and performance assessments
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Of relevance to
All firms

The Fifth Money Laundering Directive (AMLD5) – Overview, Key dates 
and how it will affect financial services

What is the Fifth Money Laundering Directive?

The Fifth Money Laundering Directive, commonly known as ‘5MLD’, was an 
amendment to the Fourth Money Laundering Directive. The amendment 
aimed to improve transparency of financial transactions and eliminate the 
anonymity associated with cryptocurrencies to prevent fraudulent activity 
and combat terrorist financing. EU member states had to implement the 
5MLD provisions into domestic legislation by the 10th of January 2020.

Is your firm affected by the 5MLD?

Most financial institutions are not affected by the amendment. However, 
there are particular types of firms the extended scope of 5MLD captures; 
crypto-asset exchange providers and custodian wallet providers, as well 
as certain letting agency businesses and art market participants acting as 
intermediaries.

What are the specific areas firms need to comply with?

Customer due diligence (CDD): The new 5MLD requirements include 
providing additional identification and verification obligations, a requirement 
to collect proof of registration on beneficial ownership registers (where 
relevant). Letting agency businesses and art market participants, as well as 
crypto-asset exchange providers and custodian wallet providers, are also 
required to apply these customer due diligence measures in conjunction 
with all other obligations under the amended 2017 Regulations. The 5MLD 
lowered the thresholds for electronic money and prepaid instruments 
like anonymous payment cards and further improves the transparency on 
beneficial owners.

Enhanced due diligence (EDD): A more harmonised approach was adopted 
across all EU member states including a requirement for firms to apply 
enhanced due diligence to business relationships or transactions involving 
high risk third countries. The 5MLD has expanded the triggers for EDD to 
include transactions relating to oil; precious metal; arms; tobacco products 
etc. have all become new risk factors to be considered.

Extended scope: The 5MLD scope extends to persons beyond those subject 
to the 2017 regulations including: Virtual currency providers and custodian 
wallet providers; Art traders (with a transaction of EUR10,000 or more) and 
estate agents who deal with letting transactions of EUR10,000 or more 
a month). Business entities that carry out intermediary services similar 
to accountants and tax advisors are also subject to money laundering 
regulations for the first time. These changes are intended to close perceived 
loopholes and to account for changes in behaviour from new technologies. 
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In some areas, the 2019 Regulations take a wider approach than that of the 
5MLD. For example, the 2019 Regulations provide a wider interpretation of 
“Cryptoassets” to capture exchange, security and utility tokens.

Express Trusts: UK express trusts and some non-EU express trusts are 
required to register with HMRC’s Trust Registration Service. The 2019 
Regulations bring the beneficial ownership register into the public domain 
to improve transparency. The register of beneficial ownership was already 
introduced in the 2017 regulations for those with a legitimate interest 
however now the public can gain access. The 2019 Regulations now include 
the registration of beneficial owners of taxable trusts, including express 
trusts. Firms will also be required to update their records to accurately reflect 
the beneficial ownership of corporate clients. If there are any discrepancies 
in the details held by the firm and of those held by Companies House, then 
the new mandatory ‘discrepancy reporting requirement’ requires firms to 
report the differences to Companies House. An exception however does 
apply where the information is protected by legal professional privilege.

Registration obligations – what should Cryptoasset firms do?

All relevant entities were required to register with a supervisory body. 
The FCA is the appointed supervisory body for cryptoasset businesses. 
Therefore, any new cryptoasset business that are set up now, or post 10th 
January 2020 must be registered with the FCA before they commence any 
activity. For cryptocurrency businesses that were already in existence prior 
to the aforementioned date, the date of registration was extended to the 
10th January 2021.

5MLD and Brexit

With the transition period scheduled to come to an end on the 31st of 
December 2020, there is much debate on the UK’s adoption of the EU’s 
legal and regulatory frameworks post-Brexit. Article 89 of the Political 
Declaration states the EU and UK agree “to support international efforts 
to prevent and fight against money laundering and terrorist financing, 
particularly through compliance with Financial Action Task Force standards 
and associated cooperation.”

Further amendments to global AML/CTF standards are expected in the near 
future. In December 2019, the EU promised to prioritise further reforms to 
the EU’s AML/CTF regime, coined as the Sixth Money Laundering Directive 
(6MLD). As a leading member of the FATF, the UK is likely to remain closely 
aligned with the EU’s plans of further legislation.

Liquidity Stress Testing

On 2nd September 2019 ESMA issued its final report on the Guidelines 
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on Liquidity Stress Testing (LST) in UCITS and AIFs. The report and its 
requirements came into effect on 30th September 2020.

The new guidelines aim to promote financial stability by mitigating liquidity 
risk across Europe and ensuring supervisory convergence through minimum 
standards for liquidity stress testing. The Guidelines apply to UCITS, open-
ended AIFs, leveraged closed-ended AIFs, ETFs operating as UCITS or AIFs 
and Money Market Funds.

All entities that fall within scope of the Guidelines are required to document 
their framework through an LST policy which must include; the role of the 
senior management, the function in charge of performing and reporting on 
the LST, along with appropriate results and recommendations. Moreover, 
the LST policy should outline the reviews of the procedures, the frequency 
of the LST, and the methods used for liquidating assets.

ESMA updates statements on the impact of Brexit on MIFID II/MIFIR and 
the Benchmarks Regulation

ESMA has updated two statements on its approach to the application of 
key provisions of MiFID II/MiFIR and the Benchmark Regulation (BMR).

 ▪ The Impact of Brexit on MiFID II/MiFIR

 ▪ The Impact of Brexit on the BMR

These statements update previous ones issued in March 2019 and October 
2019 reflecting ESMA’s approach, should the UK leave the EU under a no-
deal Brexit. However, as the Withdrawal Agreement entered into force on 
1 February 2020, and the UK entered a transition period that will end on 31 
December 2020, these statements needed to be revised.

ECJ fines Ireland €2 million for failure to transpose the EU’s Fourth Anti-
Money Laundering Directive on time 

The Court of Justice of the EU (the “ECJ”) ordered Ireland to pay a fine 
of €2 million to the European Commission, due to Ireland’s failure to fully 
transpose the Fourth Anti-Money Laundering Directive (EU) 2015/849 
(“MLD4”) on time.

Under the EU treaties, the European Commission may take infringement 
proceedings against an EU country that fails to implement EU law. It can 
ultimately refer to the matter to the ECJ with a request for financial penalties 
to be imposed on the infringing Member State. MLD4 was published in the 
EU’s Official Journal on 5 June 2015 and Member States were required to 
transpose the Directive into national law by 26 June 2017. While Ireland 

https://www.esma.europa.eu/sites/default/files/library/esma70-155-10962_statement_brexit_mifid_remaining_issues_2020_q4.pdf
https://www.esma.europa.eu/sites/default/files/library/esma80-187-610_bmr_brexit_public_statement_2020_q4.pdf
https://www.esma.europa.eu/sites/default/files/library/esma70-155-7253_public_statement_mifidii_bmr_provisions_under_a_no_deal_brexit.pdf
https://www.esma.europa.eu/sites/default/files/library/esma70-155-8500_statement_brexit_mifid_remaining_issues_oct2019.pdf
https://www.esma.europa.eu/sites/default/files/library/esma70-155-8500_statement_brexit_mifid_remaining_issues_oct2019.pdf
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implemented part of MLD4 in advance of the transposition deadline, the 
ECJ found that MLD4 was not finally fully transposed into Irish law until 3 
December 2019.

In deciding to impose a financial penalty of €2m on Ireland, the ECJ took 
into account the seriousness of Ireland’s failure to fulfil its obligations, the 
length of time which the failure persisted (almost 2.5 years), and the ability 
of Ireland to pay a financial penalty.

Ireland is not the only country to have been fined by the ECJ for failure to 
implement MLD4 by the relevant deadline. The ECJ also published a decision 
requiring Romania to pay the Commission €3m for delays in implementing 
the Directive.

It seems likely that more fines will be issued arising from a failure to 
properly transpose MLD4, or a failure to transpose it on time, as the 
European Commission has also recently referred cases concerning Austria, 
Belgium and the Netherlands to the ECJ, asking the ECJ to impose financial 
sanctions on those countries, for failing to fully implement MLD4 into their 
national law.

Ireland - along with several other EU Member States - has also recently 
been put under pressure by the European Commission to fully implement 
the Fifth Anti-Money Laundering Directive (EU) 2018/843 (“MLD5”). MLD5 
was due to be transposed into national law by 10 January 2020, however 
to date Ireland has only partially transposed it into domestic legislation. 
In May 2020, the European Commission sent Ireland a formal notice for 
having only partially transposed MLD5. Ireland has four months to respond 
to this letter. Ireland’s failure to fully implement MLD5 on time could result 
in another referral to the ECJ.
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October 2020 Pension transfer specialists to obtain the investment advice qualification
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